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Summary: i

This paper proposes that the permanent five members of the UN Security Council (P5) should agree not to
use their veto power to block action in response to genocide and mass atrocities which would otherwise
pass by a majority. The concept of the ‘responsibility not to veto’ (RN2V)i has been discussed in a variety
of international forums for nearly a decade as an element of the Responsibility to Protect (R2P). However,
while the Member States of the United Nations (UN) unanimously endorsed the ‘responsibility to protect’
principle in October 2005, the P5 have yet to operationalize it. Adopting an agreement which removes the
use of the veto in cases of genocide and mass atrocities would be one step to implementing the R2P
agenda.

The basic logic behind this paper is that (1) the R2P agenda to prevent mass atrocities deserves support;
(2) that in the formulation of R2P set out at the 2005 World Summit the UN Security Council has a vital
role to play in its implementation; (3) that the P5 have special responsibilities both to take action to
prevent or stop mass atrocities but also not to block potential rescue/humanitarian protection missions
undertaken by other actors; and (4) that this responsibility could be more efficiently met if the P5 came to
an agreement that there is a responsibility not to wield their veto power in certain circumstances. While
such an agreement by the P5 will not, on its own, generate the political will necessary for action, it would
remove perceived potential obstacle to intervention. Key Recommendations include that:

e The Security Council is crucial and its response to genocide and mass atrocities must be made
more effective; the RN2V proposal can address the Council’s perceived credibility gap.

e Civil society in P5 states must be engaged, as it has an important role to play.

e The United States should play a leading role in making an RN2V agreement a reality.

e The Obama Administration must adopt the findings of US Secretaries Albright and Cohen’s
Genocide Prevention Task Force to adopt the RN2V as US Policy and utilize the Secretary of State
to engage in robust diplomatic efforts to secure an agreement with the P4.

The Responsibility to Protect

In October 2005 the United Nations’ (UN) member states unanimously endorsed the responsibility to
protect (R2P) principle in three paragraphs of the World Summit Outcome Document.i This principle
affirmed that each state had ‘the responsibility to protect its populations from genocide, war crimes, ethnic
cleansing and crimes against humanity’ as well as ‘their incitement’ (paragraph 138). Moreover, should
any state be found to be ‘manifestly failing to protect their populations’ from these four crimes, the world’s
governments committed themselves ‘to take collective action, in a timely and decisive manner, through
the Security Council, in accordance with the Charter’ (paragraph 139). Since then, the R2P principle has
been endorsed in a variety of international venues including in Security Council resolutions related to
peacekeeping and the protection of civilians - notably resolutions 1674 (2006), 1706 (2006) and 1894
(2009) - and in a UN General Assembly resolution which appeared after a long series of debates.lv

In addition, the UN Secretary-General, Ban Ki-moon and his special adviser, Edward Luck, have also
engaged in an effort to translate the R2P principle from ‘words to deeds’.” This led to the publication of an
important Report of the Secretary-General in January 2009, Implementing the Responsibility to Protect.
The report argued that R2P rested on three equally important and non-sequential pillars. The first is the
responsibility of each state to use appropriate and necessary means to protect its own population from the
four crimes as well as from their incitement. The second pillar refers to the commitment that UN member
states will help each other exercise this responsibility. This includes specific commitments to help states
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build the capacity to protect their populations from the four crimes and to assist those which are under
stress before crises and conflicts erupt. The third pillar refers to international society’s collective
responsibility to respond through the UN in a timely and decisive manner, using Chapters VI, VIl and VIII of
the UN Charter as appropriate, when national authorities are manifestly failing to protect their populations
from the four crimes listed above. Defined in this manner, the R2P represents an ambitious policy agenda
in urgent need of implementation.Vi

Veto Power in the United Nations Security Council

The UN Charter grants the P5 veto power in three main areas related to Security Council decision-making,
Charter amendments, and the appointment of the Secretary-General.Vii Peculiarly, nowhere does the
Charter oblige the P5 to provide an explanation for any vetoes they may cast.

The rationale for the P5 veto power was to ensure that the UN Security Council did not suffer the same fate
as its predecessor the League of Nations. In essence, the veto power was granted to the P5 as
reassurance that their interests would not be ignored and in the hope that it would ensure their
participation in the new organization. This was reflected in both the Dumbarton Oaks and San Francisco
meetings to establish the UN where the great powers made it clear to the smaller powers that their choice
was to accept an organization with great power privilege or no organization at all.x Expressed in more
positive terms, the veto power was designed ‘to transform a wartime alliance into a big-power oligarchy to
secure the hard won peace that would follow.

Even though the rationale for the veto system was widely recognized as being of foundational importance
to the UN system there have been many attempts to place limits on the P5 veto powers.x Indeed, arguably
the first effort to limit the veto came at Dumbarton Oaks when an Australian proposal to exclude the veto
from all arrangements relating to the peaceful settlement of disputes was put to a vote but failed to attract
enough support.Xi  After the UN was established there were regular calls to reform the veto power, the
most common grounds being that the veto violated the principle of sovereign equality, that it would be
used as a tool of great power domination, and that it would effectively exempt the P5 from being governed
by the Council X

One of the most successful ventures in relation to limiting the veto power came from within the P5 when in
1950 US Secretary of State, Dean Acheson, developed a proposal designed to neuter the Soviet Union’s
veto power in relation to the Korean War. In what became known as the ‘Uniting for Peace’ procedure,
Acheson came up with the idea of turning to the UN General Assembly to respond to aggression and
threats to international peace and security when the Council was prevented from fulfilling its obligations
because of the threat of a veto.XV Since the transfer of an issue from the Security Council to the General
Assembly is considered a procedural matter it was therefore not subject to the P5 veto. Since then, the
Uniting for Peace procedure has been used on more than ten occasions to facilitate UN action short of the
use of force but its use has been rare in recent decades with the last occasion being in 1997 to take
action against Israel.

The 1960s also witnessed a variety of debates about how to reform the Council but these led only to a
change in the number of the members (from eleven to fifteen) not the veto power. Similarly, the attempts
to abolish the veto which took place under the Open-Ended Working Group on the Question of Equitable
Representation of and an Increase in the Membership of the Security Council (established by the General
Assembly in 1993) came to nothing. Indeed, the debate quickly focused on the number of Security Council
seats rather than on veto power per se. The same thing happened in the debates leading up to the 2005
World Summit. Here the options on Security Council reform boiled down to two under which the Council
would increase from 15 to 24 members with neither option entailing any change in the number of veto-
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wielding powers.>v This process seemed to confirm the conclusion of the UN Secretary-General’s High-level
Panel on Threats, Challenges and Change that there was ‘no practical way of changing the existing
members’ veto powers.’*vi

What these various cases illustrate is that there have long been arguments made which seek to limit the
use of the veto without necessarily doing away with the veto system altogether. This is based on the
drawing of distinctions between particular types of (more or less legitimate) veto activities. In addition, it is
important to note that P5 members have sometimes been at the forefront of these efforts

Use and Threats

The other key point to make regarding the veto system is that the actual use of the P5 veto is only part of
the story because of the important roles played by a wide range of informal processes within the UN
system.xii  Once a distinction is made between the formal, overt use of the veto and the informal,
threatened or anticipated use of the veto the political terrain becomes significantly more complicated.xvi
In sum, it is widely recognized that the veto power can be used for deterrence and coercive purposes
without actually being cast. As the editors of a major recent study on the Security Council concluded,
‘Even when the veto is not actually used, it casts a shadow.** Unlike the actual use of vetoes, which has
declined significantly in the post-Cold War era, it is a widely held belief within the UN system that the
informal threat of the veto in the Council’'s private consultations ‘has not diminished’* Indeed, the P5
have kept the Council’s rules of procedure ‘provisional’ for over six decades precisely because of the
diplomatic benefits which informality affords.

There are several illustrations of informal patterns of conduct relevant to contemporary Council decision-
making. One is what a former UK ambassador to the Council, described as the ‘effective veto’. This
occurs when, on certain issues, non-permanent members have enough influence among the P5 to ‘wield
an effective veto’ at the Council. An example is the Indian government with regard to Kashmir.x Another
illustration is what Howard Adelman and Astri Suhrke called the ‘anticipatory veto,” namely the ‘unspoken
rule’ that the Secretariat should ‘discern what the Council was likely to accept, then to prepare policy
within this range of options.” These authors used the idea of the ‘anticipatory veto’ to explain the
Secretariat’s failure to provide meaningful strategic options to the Council in relation to the Rwandan
genocide of 1994 .xii In other words, the veto system exists within a broader web of understanding which
influences expectations about what are realistic policies when it comes to matters of international peace
and security.

In relation to Security Council decision-making, in one sense the intensity of the controversy over vetoes
has subsided somewhat because of the relative rarity with which the P5 have cast vetoes in the post-Cold
War era. During the Cold War it was widely acknowledged that the veto power drastically curtailed the
Security Council’s ability to act effectively on matters of international peace and security. This was
reflected by the fact that between 1945 and 1989 P5 members vetoed 192 draft resolutions in the
Council. In comparison, the Cold War’s end heralded an era of unprecedented great power cooperation in
the Council with only 13 vetoes occurring between January 1990 and March 2003. Since the 2005 World
Summit Document was endorsed in October 2005 there have been only five vetoed draft resolutions: US
vetoes relating to the situation in the Middle East (July and November 2006); Russian and Chinese vetoes
of both draft resolutions concerning the situations in Burma/Myanmar (January 2007) and Zimbabwe (July
2008); and the Russian veto of a draft resolution relating to Georgia (June 2009). None of these vetoes
were cast in order to block an actor contemplating a humanitarian military intervention in response to R2P-
related crimes.
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Relevant Cases

During the period between 1990 and the endorsement of the World Summit Outcome Document in 2005
the three most relevant cases for thinking about the relationship between P5 veto power and the response
to mass atrocities are Rwanda (1994), Kosovo (1998-9) and Darfur (2003-6).

Rwanda 1994

Although Rwanda’s 1994 genocide is not a case where a P5 member threatened a veto in order to stop a
proposed military intervention, it is relevant because it demonstrates the potential power that P5 members
can exert over the Security Council’s decision-making process in response to mass atrocities. The central
point of controversy that is relevant here is the way in which several P5 members, notably France, the UK
and the US, used their influence during the Council’s private deliberations to prevent the deployment of a
reinforced peacekeeping operation in the first few weeks after the genocide began in April 1994 i

Kosovo 1998-9

This episode of threatened veto power occurred in the context of the ethnic cleansing carried out by
Serbian forces in the territory of Kosovo during 1998 and 1999.xVv Throughout 1998, NATO members on
the Security Council tried informally to secure a Chapter VIl resolution authorizing the use of force to prevent
Serb forces conducting ethnic cleansing in Kosovo. Germany and Italy were particularly insistent that NATO
obtained the Security Council’s blessing before engaging in military action. Russia and China, however, made it
equally clear that they would not sanction any use of force against the authorities in Belgrade because they
viewed Kosovo’s crisis as an internal problem for the Federal Republic of Yugoslavia. The closest the NATO
states got was Resolution 1199 which defined Yugoslav activities in Kosovo as a threat to the peace under
Chapter VII of the UN Charter but stopped short of authorizing force. This left NATO in a difficult situation which
it eventually resolved by launching Operation Allied Force in March 1999 without tabling a draft resolution
authorizing force thereby probably forcing Russia and/or China to veto it. As Adam Roberts noted, NATO
decided that ‘it could have been more difficult to get public support for a military action which had actually
been vetoed in the UN, and the whole process might expose divisions in the alliance.™

There were several other noteworthy aspects of the Kosovo case. First, that NATO states questioned the
Security Council’s legitimacy as the authoritative voice on responding to ethnic cleansing. Specifically, US
Secretary of State Madeleine Albright argued that the Alliance did not need UN Security Council authorization
because the North Atlantic Council, which at that time comprised fifteen liberal democracies, was a more
legitimate voice on the issue of humanitarian military intervention than the Security Council, which included
many non-democracies. According to Albright, repressive regimes such as Russia and China should not be
given the opportunity to veto action intended to prevent a humanitarian catastrophe by a coalition of liberal
democracies. i Secondly, it is important to recall that although the threat of Russian and Chinese vetoes gave
NATO states pause for thought, ultimately it did not stop them taking military action. Indeed, Operation Allied
Force demonstrated that NATO was willing to undertake an out-of-area intervention that was widely perceived
as illegal, had no basis in the Alliance’s founding document (the Washington Treaty), and defend that decision
on the moral and political grounds that such action was in line with previous Security Council resolutions and
urgently necessary in light of the atrocities occurring in Kosovo.

Darfur, Sudan 2003-6

The debate in this case revolved around how international society should respond to the mass atrocities that
occurred during a civil war which centered on Sudan’s western province of Darfur. i |n this episode, the major
controversy concerned the informal threats made by the Chinese and Russian governments to veto any
Security Council resolution which might authorize the use of military force, or even serious economic sanctions,
against the military junta in Khartoum.ii  Despite much rhetoric emanating from Washington which
condemned what it referred to as the ongoing genocide in Darfur - especially in the run up to the 2004
presidential election campaign - no UN member state ever came close to contemplating military intervention
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let alone tabling a draft resolution authorizing force against Sudan in the Security Council. In this sense, the
Russian and Chinese threats served as convenient diplomatic camouflage for the unwillingness of Western (or
any other powers) to even seriously threaten military action against Khartoum.

Of the three cases summarized above Kosovo (1998-9) fits the RN2V scenario most closely. Even here,
however, Russian and Chinese threats of veto did not stop NATO carrying out its intervention. What effect
this operation had on the Security Council’s legitimacy is still being debated today but it seems reasonable
to conclude that the task for those seeking effective responses to mass atrocities ‘is not to find
alternatives to the Security Council as a source of authority, but to make the Security Council work better
than it has.”™ |n the case of Rwanda and Darfur, there was never any serious prospect of a humanitarian
military intervention to stop the slaughter.

The Responsibility Not To Veto: Origins and Evolution

The idea that the P5 states should agree not to use or threaten their veto power when addressing
situations of mass atrocities has its origins in the early discussions about the R2P principle. In 2001, in an
attempt by the International Commission on Intervention and State Sovereignty (ICISS) to engage the P5,
key French government officials, think tank members and opposition party members were brought
together for a roundtable in Paris** It was here that the French Minister of Foreign Affairs, Hubert
Védrine, first proposed a new ‘code of conduct’ for the P5 in the context of a responsibility to protect.
Védrine proposed that an agreement be generated concerning use of the veto regarding actions necessary
to halt or avert a serious humanitarian crisis.** His idea was that in matters where their vital national
interests were not involved, the P5 states would not use their veto to obstruct the passage of draft
resolutions that would otherwise gain a sufficient number of votes to pass.*i This ‘code of conduct,” he
argued, was a more achievable option than formally amending the UN Charter to reflect a change in the
veto authority. Védrine suggested that an agreement by the P5 to refrain from using the veto would enable
the Security Council to be a more effective body by allowing quicker reaction time which, in turn, would
generate greater reliability, predictability and credibility for the institution.xiii

This proposal and the ICISS’s own deliberations eventually led the Commissioners to recommended that
the P5 ‘should agree not to apply their veto power, in matters where their vital state interests are not
involved, to obstruct the passage of resolutions authorizing military intervention for human protection
purposes for which there is otherwise majority support.v  The R2P idea slowly started to build
momentum during 2002 and 2003. In September 2003 Secretary-General Kofi Annan reported to the
General Assembly that he had appointed a High-Level Panel to conduct an in-depth study on global threats
and recommend changes necessary to ensure effective collective action, including a review of the principal
organs of the UN. Of most relevance here is the fact that the Panel’s report published in December 2004
referred to the institution of the veto as having an ‘anachronistic character’ and recommended that any
proposal for Council reform refrain from expanding the veto power. > The High-Level Panel called for the
permanent members, ‘in their individual capacities, to pledge themselves to refrain from the use of the
veto in cases of genocide and large-scale human rights abuses.»xvi

Momentum for the idea of a responsibility not to veto continued in the debates leading up to the World
Summit in 2005. However, the final version of the outcome document did not address any measures that
would limit the P5’s veto powers in relation to situations of mass atrocities. According to accounts of the
long process of drafting the outcome document this particular omission was due in large part to P5
pressure.

In early 2008 the idea was out back on the agenda by an alternative and bipartisan group of Americans
who were planning a rather different approach to R2P. This initiative was the Genocide Prevention Task
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Force established by the US Holocaust Memorial Museum, the American Academy of Diplomacy, and the
US Institute of Peace and chaired by former Secretary of State Madeleine Albright and former Secretary of
Defense William Cohenii  The Task Force was assigned to create a blueprint for the incoming
administration to procedurally and structurally align the US government to prevent genocide and mass
atrocities worldwide. Among other suggestions, the Task Force also discussed the question of the P5 veto.
‘Too frequently,’ its report argued, ‘one of the five permanent members of the UN Security Council has
made effective collective action virtually impossible by threatening veto, implicitly or explicitly. This has led
to either watered-down, ineffectual resolutions, or no resolution at all.”>ii Recognizing that in the
contemporary international system there is little substitute for effective action taken by the Security
Council, the Task Force pointed out that it was in US national interests to improve the manner in which the
Council deals with mass atrocities.xxix

Shortly after the release of the Genocide Prevention Task Force, the UN Secretary-General released his
January 2009 report, Implementing the Responsibility to Protect, which called for reform of the way the P5
wielded their veto power. Citing a global attitude shift since the massacres in Cambodia, Rwanda,
Srebrenica and elsewhere, Ban Ki-moon stated that the political costs had risen domestically and
internationally for ‘anyone seen to be blocking an effective international response to an unfolding
genocide or other high-visibility crime relating to the responsibility to protect.”” Describing the P5 veto
power as a privilege of tenure, he outlined how these States had particular responsibility ‘to refrain from
employing or threatening to employ the veto in situations of manifest failure to meet obligations relating to
the responsibility to protect’ in situations of genocide, war crimes, ethnic cleansing and crimes against
humanity.Xi Later that year the General Assembly debated how to take the R2P agenda forward and it was
notable that more than 35 member states echoed the recommendation of the Secretary-General’s report
for the P5 to refrain from employing the veto in situations where people are at risk of mass atrocity
crimes Xl

This brief overview illustrates that not only has the idea of a responsibility not to veto been doing the
diplomatic rounds for at least a decade it has also made some headway within P5 states, notably
members of the former US administration, France, as well as the UN Secretariat. Yet it has made no
discernable public progress in the arena that really counts: the Security Council. Moreover, it is noticeable
that even senior figures in the Obama administration who are self-proclaimed supporters of the R2P have
made no public mention of the responsibility not to veto.xii

Vetoes, Politics, and a Way Forward

The extent to which members of the P5 are willing to countenance the idea of RN2V is arguably a good
barometer of the depth of their commitment to responding effectively to mass atrocities. While the RN2V
idea appears to have originated from a P5 member - French Foreign Minister Hubert Védrine - the P5
have not taken up the issue publicly since then. In many ways their reluctance to openly discuss self-
imposed limits on their veto authorities beyond what is prescribed by the UN Charter is hardly surprising.
What is perhaps more telling is that all references to the RN2V were removed from the final version of the
2005 World Summit Outcome Document despite being present in earlier drafts of the text. In sum, the
P5’s commitment to the Responsibility to Protect must be questioned; the failure to adopt concrete
proposal to reform their approach to the veto in cases of genocide and mass atrocities demonstrates that
there is still a lot of work to be done here.

It is also important to point out that debates about veto abstention address only one dimension of the
broader range of policies that would be required to effectively implement the R2P agenda. Arguably the
principal limitation of the RN2V approach is that there are relatively few historical cases - and hence
perhaps there will be few future cases - where a P5 member has threatened or used its veto power to
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block a proposed humanitarian military intervention. Instead, in the majority of relevant cases where
atrocities have been committed the world’s most powerful governments have shown little inclination to
use military force to stop them. As Simon Chesterman put it, ‘inhumanitarian non-intervention’ has been
international society’s usual response.Xiv

Recommendations:

The Security Council is crucial and its response to genocide and mass atrocities must be made
more effective.

In the definition of the R2P principle set out in the World Summit outcome document and the UN
Secretary-General’s report, Implementing the Responsibility to Protect, the Security Council is
clearly the crucial body for implementing several aspects of the agenda, particularly in relation to
pillars 2 and 3. The Council will not have legitimacy if it does not respond to cases of mass
atrocities effectively. This is not a minor issue because the Council’s authority increasingly
depends on its legitimacy within world politics.Xv As the ICISS Report correctly noted, if the P5 ‘fail
to make the Council relevant to the critical issues of the day then they can only expect that the
Council will diminish in significance, stature and authority.*vi The prevention of genocide and mass
atrocities remains one of ‘the critical issues of the day’ and that it will have a particularly acute
impact upon the Council’s legitimacy.xVi An agreement by the P5 on RN2V will aid the Council and
the issue. Moreover, if the P5 really were widely perceived to be serious about responding
effectively to mass atrocities through the Council, this could, in turn, act as a deterrent for would-be
perpetrators.

An informal agreement by the P5 is achievable and would send an important political message.
While there is almost no hope of amending the UN Charter this is not necessary to achieve the
political effect sought by advocates of the RN2V. In addition, the importance of informal processes
within the UN system provides an opportunity to persuade the P5 to adopt an informal agreement
rather than amending the Charter. While this is no guarantee that an informal agreement will last,
given the way that the Security Council decision-making functions it makes sense to try and
influence the informal habits of the relevant players rather than seek formal reform of the structure
or nature of the veto system. Furthermore, there are multiple precedents of P5 members as well as
many other states wanting to limit the veto power in certain circumstances.

Civil society in P5 states has an important role to play.

Successful negotiations for a RN2V agreement will require engagement by civil society in the P5
countries. In the 2009 UN Secretary-General’s report, Implementing the Responsibility to Protect
identifies a role for civil society as a partner with Member States in employing the wide array of
prevention and protection instruments available. The ultimate success of civil society will be based
on a strong partnership with the donor community and maintaining pressure on key governments to
accede to an agreement to utilize the veto responsibly.

The United States could play a leading role in making an RN2V agreement a reality.

The Obama administration, and in particular its current ambassador to the UN Security Council, are
a self-declared supporters of the R2P agenda.xVii Furthermore, this administration has also
demonstrated that it sees considerable merit in the recommendations of the Genocide Prevention
Task Force. The momentum to implement R2P and the task force recommendations, which include
RN2V, now exists. Recently the Administration created a new position on the US National Security
Staff with responsibility for coordinating and supporting the Administration’s policies on preventing,
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identifying, and responding to mass atrocities and genocide. In spring 2010, David Pressman
assumed that position as the National Security Staff’s first Director for War Crimes, Atrocities, and
Civilian Protection.

Regarding the approach the US should take, the Task Force recommendations suggested a way
forward:

(1) ‘“The secretary of state should undertake robust diplomatic efforts toward negotiating an agreement
among the permanent members of the United Nations Security Council on non-use of the veto in
cases concerning genocide or mass atrocities.’

(2) ‘A principal aim’ of US policy in the Security Council ‘should be informal, voluntary mutual restraint
in the use or threat of a veto in cases involving ongoing or imminent mass atrocities. The P-5
should agree that unless three permanent members were to agree to veto a given resolution, all
five would abstain or support it. This should apply, in particular, to resolutions instituting sanctions
and/or authorizing peace operations in situations when mass atrocities or genocide are imminent
or underway.’

(3) The P5 ‘should also agree that a resolution passed by two-thirds of the General Assembly finding
that a crisis poses an imminent threat of mass atrocities should add further impetus to an
expeditious Security Council response without threat of a veto. An agreement along these lines
would make the Security Council a more effective vehicle in cases when a permanent member
might otherwise prefer to block action.’

Finally, even if a P5 agreement is unlikely any time soon, this should not stop the US government
from starting an open international dialogue on the issue. Indeed one proposal circulated by the
Council on Foreign Relations is for the US to publicly acknowledge support for the RN2V idea and
encourage other like-minded allies to issue similar or joint political statements on the prevention of
genocide and mass atrocities.Xix This might build political momentum or it might stall in the face of
opposition but given the seriousness of the crime of genocide it is worth taking the political risks.
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