


survived the cyclone”. (In her view, “the
situation there should qualify as a case for
the International Criminal Court”.)

Ms Crossette reported that Gareth Evans,
“who was a chair [with Mohammed Sah-
noun] of the international panel that wrote
the responsibility to protect report for the
UN, said in a statement on 12 May that
his first reaction was that it did not apply
to natural disasters such as the cyclone in
Burma. But, he added: ‘If what the gener-
als are now doing, in effectively denying
relief to hundreds of thousands of people
at real and immediate risk of death, can
itself be characterized as a crime against
humanity, then the responsibility to pro-
tect principle does indeed cut in.””

Gareth Evans had already warned (2007):
“If [R2P situations] are perceived as ex-
tending across the full range of human
rights violations by governments against
their own people, or all kinds of internal
conflict situations, it will be difficult to
build and sustain any kind of consensus
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for action: we will find ourselves rapidly
back in the area of North governments
worrying about how to justify foreign
entanglements where no vital national in-
terests seem to be immediately involved,
and South governments being concerned
about their sovereignty being at risk of
interventionary over-reach. ... ‘R2P situ-
ations’ must be seen only as those actu-
ally or potentially involving large-scale
killing, ethnic cleansing or other similar
mass atrocity crimes — situations where
these crimes are either occurring or appear
to be imminent, or which are capable of
deteriorating to this extent in the absence
of preventive action — and which should
engage the attention of the international
community because of their particularly
conscience-shocking character.”

Asked by the press about Myanmar, Ed-
ward Luck, the UN special advisor on the
responsibility to protect, said in May: “It
is certainly not a classic case. While law-
yers can argue whether neglecting hun-
dreds of thousands of people is a crime

against humanity, the member states by
and large are very uncomfortable apply-
ing it to this situation.” (See page 51 for
Mr Luck’s current assessment of R2P.)

Mark Schneider, Vice President of the
International Crisis Group, commented,
in testimony to the US Senate on 12 Sep-
tember 2008: “In the Burma/Myanmar
context, many voices were heard from
aid agencies and others arguing that as
a practical matter, military intervention
would not work or make matters on the
ground even worse for the affected popu-
lation. There are no easy answers to any
of these questions. Overall the diplomatic
pressure did have some effect and the R2P
argument was part of it.”

During the Nargis argument and ahead
of the Georgia flare-up, Minerva called
for perspectives from the “R2P Genera-
tion” whose ascendancy journalist Roger
Cohen anticipates. Three of those views
follow.

R2P & the Nargis Quandary

Anil Raj

The response of the Burmese junta in the aftermath of Cyclone Nargis has been nothing
less than repugnant, shameful, and inconsistent with the most fundamental duty of any
sovereign state — the responsibility to protect its own citizens.

Several issues need to be sorted out that have arisen in the recent tragedy of Burma as
it relates to R2P. First, in situations such as this, the international community should
determine what body has the appropriate mandate to ascertain the legal basis for decid-
ing whether or not a state has engaged in genocide, crimes against humanity, ethnic
cleansing, or war crimes. As Gareth Evans and others have articulated, proving these
crimes in a court of law is not only incredibly difficult, but also time consuming. And,
as evidenced in the aftermath of Cyclone Nargis and in other similar situations, time
is of the essence. Secondly, what alternatives do the international community have if
the UN Security Council fails to reach a yes-vote on the use of force to effect change?
As Timothy Garton Ash and others have suggested, engaging in action as NATO did
during the Kosovo crisis may become a necessary possibility. However, if this route
is taken, to whom is the intervening force responsible and accountable? Thirdly, how
does the international community determine, and at what point does it determine, that
all non-coercive measures have been exhausted and that we must resort to the use of
force? This is a profound question that certainly will involve ethical and moral dimen-
sions in addition to any political and legal considerations. These are all important ques-
tions, and their answers will have a profound influence on the concept of intervention
within the framework of R2P.
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Unfortunately, most of the debate on R2P
and Burma has centered on the applica-
bility, legality, and political feasibility
of an R2P-mandated intervention. Those
advocating for military intervention in
Burma did so with little (if any) consid-
eration of the prospects for success in a
post-war peacebuilding operation, and
thus put forth a limited and shortsighted
argument. The post-war peacebuilding
component is vitally important not only
to fulfill the obligations of R2P (after all,
if the international community were to in-
tervene militarily, we would be obliged to
rebuild the target state), but also ultimate
success of any R2P-mandated military
intervention would necessarily depend
upon the success of a post-conflict peace-
building operation, whereby the neces-
sary elements for responsible and good
governance could be erected, and peace
consolidated.

Peacebuilding operations in societies that
are characterized by the degeneration of
the rule of law, where the most essential
elements of human security are under con-
stant threat, and where an entire society
has been held hostage by its government,
as is the case in Burma, are not only im-
perative for the future success of the state
in question, but are, at best, an onerous
undertaking. It is a task that is essentially
an exercise in state-building. Constitu-
tions must be written, institutions must be
founded, peacekeeping forces must hold
the peace between warring belligerents,
the security sector must be reformed,
humanitarian aid and refugees must be
tended to, negotiations must be facilitated
between political parties, war criminals
need to be tried in a court of law, and a
democratic political culture that can be the
foundation for democratic elections must
be concocted. Moreover, it requires, at the
least, hundreds of millions of dollars, the
political will, and long-term commitment
of the international community. The myr-
iad number of peacebuilding operations
worldwide has shown that, while we have
improved in our peace and state-building
abilities, we are far from mastery. Simply
put, post-war Burma would have been no
easy task.

Thus, any debate surrounding R2P mili-
tary intervention must deal with the larger

question of whether or not there is the ca-
pacity and the adequate prospect for suc-
cess not only in the initial intervention,
but also in a post-war peacebuilding oper-
ation. If the Agenda for Peace — a set of
strategic guidelines for United Nations ef-
forts in preventing international conflict,
produced under the direction of Boutros
Boutros Ghali — has had any bearing on
the definitional objectives of the post-war
peacebuilding enterprise, it is to ensure
“... action to identify and support struc-
tures which will tend to strengthen and
solidify peace in order to avoid a relapse
into conflict”.

If we were to uphold the definitional stan-
dard set forth in the Agenda for Peace,
a post-war peacebuilding operation in
Burma would have been a significant
challenge. With an active army of some-
where near 400,000 soldiers, 17 insurgent
groups, ethnic tensions, and a ubiquitous
military government apparatus that has
institutionalized massive human rights
violations as a means of governance, de-
constructing these structures to provide
the adequate space for the emergence of
a new order would be a formidable task.
Moreover, the insurgent groups are by no
means united: schisms exist among and
between them, and the government has
used the breakaway factions as an ex-
tension of their own power, essentially
as paramilitary forces. Needless to say,
disarming, demobilizing, and reinte-
grating former combatants into society
would be very challenging. Government
campaigns against ethnic insurgencies,
especially against the Karen National
Liberation Army (the armed wing of the
Karen National Union), have produced
waves of refugees forcing many to flee to
camps along Burma’s borders. Rehabili-
tation and repatriation of these refugees
would demand our utmost attention. Ad-
ditionally, the overabundance of land-
mines that remain entrenched in Burma’s
border regions are a constant obstacle
to peace, making landmine clearance a
must in a post-war operation. It is quite
evident through the systematic recruit-
ment of child soldiers, forced reloca-
tions, attacks against civilians, raping
and pillaging of villages, forced labor,
and a plethora of other grave violations
that some sort of meaningful transitional

justice component would be required to
bring perpetrators to justice and facilitate
reconciliation, while simultaneously at-
tempting to hold the peace. Jump-starting
the economy that has been looted by the
military would also necessitate its pro-
found restructuring. Decades of authori-
tarian rule have ravaged basic democratic
governance institutions, the rule of law,
and civil society. Establishing these vi-
tal state functions, in addition to creating
the political landscape for prospects of
a true, pluralistic democracy, would not
only take time and significant resources,
but would require the active participation
of Burma’s neighbors — especially China,
since Burma falls well within its sphere
of influence. The obstacles presented here
are merely illustrative, and by no means
exhaustive, of the challenges an interven-
ing force would have to tackle.

We would have to ask ourselves if we
possess the appropriate capacity, pros-
pects for success, and the long-term com-
mitment to see Burma all the way through
the post-war peacebuilding phase. If mil-
itary intervention in Burma, or anywhere
else where R2P may provide a remedy to
massive human suffering, is indeed car-
ried out, contemplating solely the inter-
vention phase, while ignoring our capac-
ity to engage in post-war peacebuilding,
is simply shortsighted. Moreover, it also
fails to live up to our own stated prom-
ise of what R2P is all about — responsible
governance. If the international commu-
nity were to bear the responsibility to
protect the people of Burma, we would
oblige ourselves to protect the popula-
tion until we have constructed a robust
state that possesses its own capacity to
fulfill the duty of protection. If R2P is to
find a permanent niche within the inter-
national system, we cannot and must not
fail to deliver on what we have promised,
from prevention through post-war peace-
building. If we find ourselves lacking the
needed capacity or prospects for success
in either the intervention or the post-war
phase, we must immediately restrain from
engaging in military action, and pursue
other endeavors to fulfill our responsibil-
ity to protect.

Iraq is a poignant example of the cost of
failure when an intervening state does not
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adequately assess its capacity, or its pros-
pects for success in the post-conflict phase
of its operations before intervention takes
place. We cannot make the same mistake
in Burma, or anywhere else. That cost is
not something proponents of R2P can af-
ford to shoulder if we are to breathe life
into an already fragile doctrine, and shield

vulnerable populations from irresponsible
governments.

When the day comes to execute an R2P-
mandated intervention, critics of R2P will
be measuring our ability to deliver on
our word at an unprecedented standard,

tional community is to become the keeper
of vulnerable populations worldwide, we
need to be absolutely certain that we are
so intently committed to fulfilling all of
our duties with such finesse and awe that,
upon completion, we will be received
with a standing ovation from friend and

as they rightfully should. If the interna- critic alike.
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“In defense of its intervention Russia has
said inter alia that the action was neces-
sary to protect Russian citizens and the
civilian population of South Ossetia . ...
There was no armed attack on Russia.
Given that Georgia was using artillery
against people (in South Ossetia) whom
they assert are their own citizens it was
not surprising that the Russians referred
to the new doctrine that allows action
against a state that can not or will not pro-
tect its own citizens. However, the license
to act is given to the United Nations — not
individual states.”
~ Hans Blix, “Georgia
and International Law”
(MaximsNewsNetwork,
15 September 2008)

R2P, Georgia & Civil Society
Denelle Burns

In his article, “A Change to Believe In”, Roger Cohen asserted that “an R2P generation
is coming” and that international law is expanding to include a definition of sover-
eignty that includes not only the rights of states but also the rights of human beings.
The 2005 World Summit Outcome Document, the use of R2P in UN Security Council
Resolutions 1674 and 1769, and the creation of the Global Center for the Responsibil-
ity to Protect seem to support this assertion. Yet it would be premature to assume that
R2P, in its current form, will be the panacea that Cohen hopes for.

A true commitment to the protection of human life means going beyond the rapidly
emerging view which sees the Responsibility to Protect as little more than military
intervention for humanitarian purposes. In a world where R2P has become the rule
instead of the exception the emphasis will be placed on the aspects of the responsibility
to protect beyond intervention.

As R2P continues to grow it should not be the exclusive domain of states. By investing
the responsibility for R2P with the Security Council it can be held hostage by the veto.
If R2P protects the sovereign rights of individuals, then individuals need to be vocal in
demanding the implementation of R2P in the global community. Civil society groups
must work in concert with each other, with inter-governmental organizations and with
states to find a way to make R2P an integral part of the international community, espe-
cially as pertains to the responsibility to prevent.

The recent events in Georgia have once again highlighted the increasing need for a
vocal R2P generation. Should the rest of the world, particularly the west, issue hol-
low warnings to the Russians and allow human suffering to escalate to overwhelming
proportions because they need Russia’s oil and gas? Georgia is the perfect opportunity
for the emerging R2P generation to insist on implementing the responsibility to prevent
and show that there is a global generation willing, not only in theory but in practice, to
make the rallying cry of never again more than hollow rhetoric.
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The “Reponsibility to Protect” and
Unilateral Humanitarian Interventions:
An Emerging Legal Doctrine?

FEthan Cramer-Flood

Chapter I, Article 2(4) of the UN Charter: All Members shall refrain in their
international relations from the threat or use of force against the territorial
integrity or political independence of any state, or in any other manner in-
consistent with the Purposes of the United Nations.

Chapter I, Article 2(7) of the UN Charter: Nothing contained in the present
Charter shall authorize the United Nations to intervene in matters which are
essentially within the domestic jurisdiction of any state or shall require the
Members to submit such matters to settlement under the present Charter;
but this principle shall not prejudice the application of enforcement measures
under Chapter VII.!

Consistently throughout his term at the UN, former Secretary General Kofi Annan
emphasized the need for a new international norm regarding massive humanitarian ca-
tastrophes.? The heart of his point was that in matters such as genocide, the principle of
sovereignty must take a backseat to human rights, and that international interventions
in these situations are not only legal but should be encouraged.

Mr Annan’s much referenced “Responsibility to Protect” met with a wide variety of re-
sponses, and has produced countless discussions, articles, reports, debates, and books,
both agreeing and disagreeing with his premise. Despite all the controversy, over two
years ago the General Assembly endorsed just such a principle.® This is a revolutionary
change in thinking amongst states, and currently most law scholars agree that UN sanc-
tioned multilateral humanitarian interventions are acceptable under international law.

Generally, discussions of Mr Annan’s ideas focus on expanding UN actions vis-a-vis
chapters VI, VII, and VIII of the UN Charter. Chapter VII, specifically, endows the Se-
curity Council with the legal right to authorize military intervention.* However, there
is a growing chorus of voices advocating for expanded unilateral humanitarian inter-
vention (UHI), a different idea altogether. The suggestion is that it might be legitimate
and worthwhile to violate another nation’s sovereignty under the “Responsibility to
Protect” principle even if the Security Council has not endorsed such an action. Unfor-
tunately, regardless of the moral righteousness of the cause, the legality of such actions
currently lies on tenuous footing — it flies in the face of core sovereignty values en-
shrined in the UN Charter. However, advocates believe that Security Council paralysis
on many humanitarian issues requires a loosening of the rules in order to live up to the
moral imperative of protecting victims of humanitarian atrocities. Some scholars even
argue that new customary law is already emerging.

This paper will focus on the potential legality of non-UN sanctioned sovereignty-vi-
olating military interventions under the “Responsibility to Protect” thesis. Is custom
moving UHI towards legality? What is the current state of the debate? Before a new
international customary law on humanitarian interventions can be in place, general
practice must be established, and the right of protection must be universally accepted
around the world in a legal and binding sense. Alternatively, a binding treaty or con-
vention must be in place and signed by most states of the world. On the face of it, a
unilateral “Responsibility to Protect” has neither qualification. However, there is evi-
dence that trends are pointing in a new direction. This paper will review the argument
to date.
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There is little doubt that the parade of brutal genocides and ethnic cleansings the inter-
national community witnessed in the 1990s following the end of the Cold War sharp-
ened the focus of world leaders on the issue of humanitarian disasters. This focus led
to an increase in the stature of human rights law vis-a-vis the laws of sovereignty. As
early as 1998 Kofi Annan was publicly sowing the seeds of change regarding interna-
tional opinion on humanitarian interventions. The prohibition against intervening in
the domestic affairs of sovereign nations, he said reassuringly, was “just as relevant to-
day as it was in 1945...yet in other contexts the word ‘intervention’ has a more benign
meaning”.®> He referenced the Universal Declaration of Human Rights, and mentioned
that in that document “the principle of international concern for human rights took
precedence over the claim of non-interference in internal affairs,” and that “state fron-
tiers...should no longer be seen as a watertight protection for war criminals or mass
murderers”.® In 1999 Tony Blair echoed the Secretary’s sentiments in a speech to the
Economic Club of Chicago, saying:
Non-interference has long been considered an important principle of interna-
tional order. And it is not one we would want to jettison too readily.. But the
principle of non-interference must be qualified in important respects. Acts
of genocide can never be a purely internal matter. When oppression produces
massive flows of refugees that unsettle neighboring countries then they can

properly be described as “threats to international peace and security”.

Blair invoked the vocabulary of Chapter VII (“international peace and security”, which
would trigger the Security Council’s right to involvement), although he was speak-
ing at a time when Britain and NATO were engaged in an unsanctioned humanitar-
ian intervention in Kosovo. Annan, mirroring Blair’s language if not deeds, always
stressed that the new international norm in favor of humanitarian intervention should
be developed within the framework of the current international regime guiding the
use of violence: the Security Council and Chapter VIL.® Even in his 2005 opus, “In
Larger Freedom,” Annan continued to use the language of the UN in support of his
“Responsibility to Protect” argument: “As to genocide, ethnic cleansing and other such
crimes against humanity, are they not also threats to international peace and security,
against which humanity should be able to look to the Security Council for protection?
The task is not to find alternatives to the Security Council as a source of authority but
to make it work better.”® The United States, as well, signed on to the concept of le-
gal humanitarian interventions by the Security Council; and former Ambassador John
Bolton celebrated moving closer to a “global moral consensus” on the concept of a
“Responsibility to Protect”.!” Clearly, the idea of a legal right of protection, and human
rights in general, taking precedence over state sovereignty is an international norm
with broad support, especially in the West. The question is the channel through which
this right is navigated.

Despite the support for protection as a “responsibility,” endorsement of a legal right to
unilateral humanitarian intervention—Bush administration ex post facto justifications
for invading Iraq aside—are hard to come by from heads of state. The problem is the
language in the UN Charter, which has been the bible on use-of-force issues in interna-
tional law since 1945. The Charter acts as a treaty, which almost every country on earth
has signed, and strictly prohibits any member from using force to settle a dispute with
any other member. It even forbids threatening the use of force.!" According to inter-
national law scholar Louis Henkin, the prohibition on unilateral force was specifically
designed to apply “universally”, and was a major incentive for many states to sign on.'?
He said it assured nations of a “right to be left alone”, which logically also set up “the
corresponding obligation to let others alone”."® On the face of it, this hamstrings any
attempt to legalize UHI. But the debate rages nonetheless. Scholar Michael Reisman
sums up the moral argument in favor of the use of military coercion for humanitarian
purposes:

There is neither need nor justification for treating in a mechanically equal

fashion Tanzania’s intervention in Uganda to overthrow Amin’s despotism,
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Reisman’s thesis represents a dramatic reinterpretation of the legal regime govern-
ing the use of violence, and has generally been rejected by law scholars.'> The usual
counterarguments to Reisman are that legalizing UHI would empower strong states
to violently overthrow so-called non-representative governments at their whim,'¢ and
that the world would see an increase in overall violence thanks to a newly available
“pretext” for war between states. In other words, weakening the UN Charter rules that
universally ban the use of force would create a new avenue for legal warfare and allow
warlike states to present flimsy humanitarian justifications for invasions that wouldn’t
otherwise happen. There is, however, compelling evidence that the fear of a prolifera-
tion of “pretext” wars is unjustified."”

More constraining for the voices calling for the legalization of UHI is that the inter-
national community and the international courts have repeatedly outlined what they
consider to be unacceptable acts of “aggression”, and UHI seems to fall on the wrong
side. The fact that the Charter outlaws aggression was never in question, but the defini-
tion of “aggression” was controversial initially. In December of 1974 the General As-
sembly settled the affair with resolution 3314, the DEFINITION OF AGGRESSION.
In article 3(a) of the annex to the resolution, aggression is broadly defined as, “The
invasion or attack by the armed forces of a State of the territory of another State, or any
military occupation, however temporary, resulting from invasion or attack...”'® Article
5(1) of the annex further states that “No consideration of whatever nature, whether po-
litical, economic, military or otherwise, may serve as a justification for aggression.”"
Although these words were written in an earlier era, there is no sign of any multilateral
movement to change these definitions, and the wording is relatively airtight.?® In fact,
in the last 5 years, according to Ryan Goodman, “at least 133 states have issued indi-
vidual or joint statements opposing legalization” of UHI !

In addition to the UN Charter, resolutions from the General Assembly, and individual
state proclamations, the International Court of Justice also rejected UHI. In the oft-
mentioned 1986 decision in Nicaragua v. United States, the ICJ examined the possibil-
ity of custom and opinio juris existing to justify UHI, and found no such law.?> The ICJ
also examined the historical use of UHI justifications in conflicts, and rejected legal-
ization “not least because strong states have been known to pervert such principles”,
according to scholar Oscar Schacter.® However, there is customary law supporting the
right to assist factions in a civil war under certain circumstances, and this could come
into play for UHI if a civil war is producing humanitarian disasters. According to Hen-
kin, “it is not commonly insisted that the Charter itself forbids intervention in internal
wars by political and economic means”,** thus it is possible to mitigate humanitarian
suffering through non-military actions in the event of a brutal civil war, even without
permission from the sovereign. Schacter agrees that non-intervention principles are
generally not considered to “prohibit humanitarian aid for the benefit of victims of a
civil war”.»

This paper is primarily interested in armed interventions however, so we will put aside
issues related to simple economic aid. Recent military interventions by the United
States and NATO have cast the international law community into turmoil over the issue
of UHI, and some of the literature coming from these events has further developed the
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UHI argument. Although the war in Iraq has been retroactively cast as a humanitarian
effort by the Bush administration, in general it must be seen as injurious to the cause
of UHI. It seemingly confirms that such a customary law would embolden capricious
uses of force by great powers against unfriendly states. However, before Iraq there was
Kosovo, and the legal concepts resulting from NATO’s actions in the Balkans in the
late 1990s set the stage for a potential sea change further down the road.

Writing in the American Journal of International Law in 2003, Richard Falk explained
the debate that the 1999 defense of Kosovo against Serbian aggressors generated. The
issue was “whether ‘a coalition of the willing’ acting under the umbrella of NATO was
legally entitled to act as a residual option, given the perceived UN Security Council
unwillingness to mandate a use of force despite the urgent humanitarian dangers”.?®
Despite mounds of historical evidence that such an action cannot be legal, the Kosovo
situation prompted a rethinking that produced new arguments.>” One legal argument in
favor of NATO’s initial action is that the Security Council had already de facto autho-
rized action via previous harsh resolutions against Serbia,”® and that the UN’s agree-
ment to “manage the post-conflict civil reconstruction of Kosovo...amounted to a tacit
assent” and provided for “a retroactive certification of legality”.?® Another argument
was that the Security Council’s “failure to adopt a resolution of censure...amounted to
an implied acknowledgment of legality”.* This suggests the dubious idea that the UN
must proactively object to an act to avoid legally acquiescing. The logical flaws are
obvious, in that it would grant carte blanche use of force rights to the veto-wielding
members of the Security Council, but it’s an interesting idea. In the case of Kosovo,
despite the fact that NATO’s intervention was unilateral, Russia’s Security Council
resolution condemning the action did not need to be vetoed by the US, Britain, or
France; it lost 12-3 on the merits.*! This vote could certainly be evidence for a develop-
ing customary law in a future UHI argument.

Another theory in favor of legalizing UHI is that the intention of the Charter couldn’t
possibly be to ban such actions, as they are in line with the “spirit” of the UN system.
As long as peaceful means of dispute settlement are attempted first and are shown to
have failed, interventions of this type shouldn’t be considered as attacks against the ter-
ritorial integrity or political independence of a state — or so the argument goes — and
they are certainly not inconsistent with the “purposes of the Charter”. If the UN fails
to take action in the event of a humanitarian disaster, “elementary humanitarian prin-
ciples impose an obligation on States capable of taking protective measures to do so0”.
Oscar Schacter maintains there is no sign that the international community is building
momentum towards accepting this thesis.* However, the plague of humanitarian disas-
ters in the 1990s, combined with frequent Security Council failures to act, generated
the idea that if external military interventions were capable of preventing humanitar-
ian catastrophes, maybe “international law should be interpreted (or reinterpreted, or
revised) to permit rather than prohibit such uses of force”.** By the time of Kosovo,
politicians as well as lawyers were touting a more robust and aggressive humanitarian
rationale for interventions than anything previously acceptable.

The most important document to come out of NATO’s war in the former Yugoslavia
came from The Independent International Commission on Kosovo (IICK), which was
tasked with producing an after-action report on the events. Their paper, titled “The Ko-
sovo Report: Conflict, International Response, Lessons Learned”, produced an entirely
new concept in the use of force debate. They set aside legality, and introduced legiti-
macy. According to the IICK, there is an interpretation of UHIs such as Kosovo that is
“situated in a gray zone of ambiguity between an extension of international law and a
proposal for an international moral consensus. In essence, this gray zone goes beyond
strict ideas of legality to incorporate more flexible views of legitimacy.”* Legality can
be seen as “a matter of degree”, according to the IICK, and “the situation supports the
general conclusion that the NATO campaign was illegal, yet legitimate. Such a conclu-
sion is related to the controversial idea that a ‘right’ of humanitarian intervention is not
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consistent with the UN Charter if conceived as a legal text, but that it may, depending
on the context, nevertheless, reflect the spirit of the Charter as it relates to the overall
protection of people against gross abuse.”*

Falk agrees with Schacter that the earlier attempts at legal wrangling in favor of UHI
proved “ineffectual”, but he believes that the IICK’s “illegal, but legitimate” approach
has won out and gained favor as a new concept in international law.’” The problem, he
says, is that we now have a legal gap:
In Kosovo, the foundation for a principled departure under exceptional cir-
cumstances from a strict rendering of Charter rules on the use of force seemed
present. The legality/legitimacy gap, however, was recognized to be un-
healthy, eroding the authority of international law over time, and the [IICK]
recommended strongly that it be closed at the earliest possible time by UN
initiatives .

However, to date no progress has been made on fixing this problem; and substantial
opposition to doing so remains, thanks to many states’ resistance to creating legal ma-
neuvering room for UHIL.* According to noted IR scholar Anne-Marie Slaughter, the
discussion since the IICK’s report “has assumed that legitimacy can sometimes be a
substitute for legality; that even when a use of force is formally illegal, in that it neither
amounts to self-defense under Article 51 nor was authorized by the SC, it can never-
theless be justified if it is legitimate in the eyes of world public opinion”.** According
to Slaughter, the UN High-Level Panel On Threats, Challenges And Change that two
years ago produced A More Secure World: Our Shared Responsibility attempted to
close the legality/legitimacy gap by moving the question of legitimacy back to the Se-
curity Council. Though the panel endorsed the “Responsibility to Protect”, they could
not endorse UHI. Thus they hoped to reassert Security Council responsibility for en-
suring both legality and legitimacy are present during interventions. Slaughter points
out that “this approach...sounds like a recipe for further inaction by the Council, giv-
ing members new criteria to argue about while Rwanda or Darfur burns”.*' The Panel
itself noted that the Security Council has been inconsistent and ineffective in dealing
with these cases, and acknowledged a lack of faith in the current system’s ability to
promptly deal with human security threats.**

The International Commission on Intervention and State Sovereignty (ICISS) is a Ca-
nadian organization set up at the behest of Secretary Annan to study the possibilities of
forging international consensus on the right of humanitarian interventions, including
when, how, and under whose authority such interventions may take place. The UN
High-Level Panel built on ICISS’s seminal report from 2001, wherein ICISS referred
to the “Responsibility to Protect” as an “emerging principle” in international law.*
Though ICISS has yet to succeed in forging a consensus regarding UN intervention or
UHI, the concept of “responsibility” seems to have filtered down sufficiently to be on
the road to law.

The question then becomes, what are the ramifications of responsibility? How do we
define the word? What action does it require, if any? Lee Feinstein, author of Darfur
and Beyond: What is Needed to Prevent Mass Atrocities, wrote an Op-Ed piece in the
International Herald Tribune calling for the “Responsibility to Protect” to be interpret-
ed as “a mandate and mission statement” for the UN.* Others might see it as more of a
guideline for focusing the attention of the international community on wrongdoers, but
not necessarily a call to war. Meanwhile, cautious advocates of UHI such as Falk and
the IICK call for extremely strict interpretations of when the principle of humanitarian
necessity can be used, and stress that a coalition acting outside of Security Council
authorization is vastly preferable; UHI, they say, can only be “vindicated” and legiti-
mized if the facts confirm the emergency and the results prove beneficial .*

[continued]
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Ultimately there is still a tremendous amount of disagreement on how to act on the
“Responsibility to Protect”, even though a majority of the world can be said to agree
with the idea in principle. Those who insist UHI is illegal don’t necessarily agree on
when or how the Security Council should act, and those who support UHI aren’t sure
whether it’s legal or not, and would prefer if the Security Council did its job in the first
place. However, the fact that the debate on UHI is growing more robust every year
suggests that absolutist claims of its patent illegality may be suspect. Clearly there is
room for discussion.
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In an address to the American Bar Association in New York on 9 August 2008, Deputy
Secretary-General Asha-Rose Migiro said that one of the most important ways of en-
suring that the rule of law is put into practice worldwide is for lawyers to play a greater
role in guaranteeing that countries live up to their commitments to protect populations
from genocide, war crimes, ethnic cleansing and crimes against humanity.

“Now, the need to make this responsibility to protect fully operational represents a
major priority and challenge for the United Nations and for our Member States,” she
said, acknowledging that the emergence of international criminal law and such institu-
tions as the ICC raises difficult questions of how to reconcile the need for peace in a
country emerging from conflict with the duty of justice for the victims of that war. “For
the United Nations, justice and peace are complementary requirements. We strongly
believe that there can be no lasting peace without justice. The question therefore is not
whether justice should be pursued, but rather how best to interlink the two in the light
of the specific circumstances, without sacrificing one for another.”

Ms Migiro affirmed that “the United Nations has a clear position that it cannot sup-
port any amnesty for genocide, war crimes, crimes against humanity and gross human
rights abuses” and called on legal professionals to “work wherever possible to ensure There can be no lasting peace
that justice is not sidelined in the short-term interests of an unsustainable peace”. without justice.

Deputy Secretary-General Asha-Rose Migiro
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The United Nations and the
Responsibility to Protect

FEdward C. Luck

Kofi Annan, former UN secretary-gen-
eral, on his successful January-February
2008 effort to mediate the post-election
crisis in Kenya:

I saw the crisis in the R2P prism
with a Kenyan government unable to con-
tain the situation or protect its people. I
knew that if the international community
did not intervene, things would go hope-
lessly wrong. The problem is when we
say “intervention,” people think military,
when in fact that’s a last resort. Kenya is
a successful example of R2P at work.!

e At the 2005 World Summit, the assem-
bled heads of state and government agreed
that R2P rests on three pillars: 1) the re-
sponsibility of the state to protect its pop-
ulation from genocide, war crimes, ethnic
cleansing, and crimes against humanity,
and from their incitement; 2) the commit-
ment of the international community to
assist states in meeting these obligations;
and 3) the responsibility of the member
states to respond in a timely and decisive
manner when a state is manifestly failing
to provide such protection.

* Today, the UN member states are united
in their support for the goals of R2P but
less so on how to achieve them.

INTRODUCTION

e UN Secretary-General Ban Ki-moon
has pledged to “operationalize” R2P and
to submit to the General Assembly pro-
posals to do so by the end of 2008. In a
speech in Berlin on July 15, 2008, he be-
gan to articulate his vision for R2P.

e The secretary-general’s approach is
“narrow but deep,” resisting appeals to
broaden the scope beyond the four crimes
and violations agreed at the 2005 Summit,
while proposing that a variety of policy
tools under Chapters VI, VII, and VIII of
the UN Charter be utilized to prevent, de-
ter, and respond to serious violations.

* The secretary-general has called for re-
newed emphasis on the first two pillars,
given the lack of serious attention to pre-
ventive measures and to ways of helping
states to meet their core R2P responsibili-
ties. At the same time, he has pointed to a
range of noncoercive, as well as coercive,
measures that could be taken under the
third, or response, pillar. What is needed,
in his view, is “an early and flexible re-
sponse, tailored to the specific needs of
each situation”. To that end, he envisions
an integrated strategy that draws ele-
ments from each of the three pillars.

In what was widely hailed as a historic breakthrough, the 2005 World Summit unani-
mously affirmed the primary and continuing legal obligations of states to protect their
populations — whether citizens or not — from genocide, war crimes, ethnic cleans-
ing, and crimes against humanity, and from their incitement.” The world leaders flatly
declared that “we accept that responsibility and will act in accordance with it”. While
this first pillar on which R2P rests is firmly anchored in existing obligations under
international law, its second and third pillars are more innovative and have farther-
reaching implications.

The second, too often neglected, pillar is a commitment by the international commu-
nity to assist states in meeting these obligations. The United Nations and its partners, in
other words, should seek to help states succeed, not just to react once they have failed
to meet their prevention and protection obligations. The third, and much discussed,
pillar is acceptance by member states of their responsibility to respond “in a timely
and decisive manner”, in accordance with the UN Charter, to help protect populations
from the four listed crimes and violations when a state is “manifestly failing” to do
so. As paragraphs 138 and 139 of the Outcome Document make abundantly clear, the
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response could involve the whole range of UN tools, including pacific measures under
Chapter VI, coercive ones under Chapter VII, and collaboration with regional and sub-
regional arrangements under Chapter VIII of the Charter. “The key,” underscores UN
Secretary-General Ban Ki-moon, “lies in an early and flexible response, tailored to the
specific needs of each situation”

Conceptual Evolution

The failure of the international community to respond in a timely and effective man-
ner to the horrific genocides in Rwanda in 1994 and in Cambodia two decades earlier,
as well as to the mass murder in Srebrenica in 1995 — the latter two under the watch
of UN peacekeepers — had raised disturbing questions both about political will and
about UN capacity. This growing public and official uneasiness came to a head in divi-
sive debates within the Security Council at the end of the century on what to do about
mounting violence and possible ethnic cleansing in Kosovo. In 1998 and 1999, then
UN Secretary-General Kofi Annan posed, in a series of eloquent speeches, the stark
choice between standing by when mass atrocities were unfolding or intervening mili-
tarily even if Security Council authorization was blocked.* For many member states,
however, this was seen as an unacceptable choice between two unpalatable options. In
essence, they found the debate over humanitarian intervention to be ultimately unsatis-
fying and unproductive in terms of advancing UN policy or doctrine.’

Meanwhile, with much less fanfare, Francis Deng and his colleagues at The Brook-
ings Institution had been developing the concept of “sovereignty as responsibility”.®
Sovereignty, they posited, imposed abiding obligations toward one’s people, as well as
certain privileges internationally. By meeting these obligations and respecting funda-
mental human rights, the state would have less reason to worry about coercive inter-
vention from abroad. These conclusions reflected evolving notions of sovereignty that
had long historical antecedents in both Western and non-Western political thought and
doctrine.” In 1992, for example, the first UN secretary-general from Africa or the Arab
world, Boutros Boutros-Ghali, commented that “respect for its [the state’s] fundamen-
tal sovereignty and integrity are [sic] crucial to any common international progress.
The time of absolute and exclusive sovereignty, however, has passed; its theory was
never matched by reality.”® In 2000, five years before the Summit declaration, the
Constitutive Act of the African Union (Article 4 (h)) asserted “the right of the Union to
intervene in a member state pursuant to a decision of the Assembly in respect of grave
circumstances, namely: war crimes, genocide, and crimes against humanity”.* Though
some critics have claimed that the notion of R2P is an invention of the North and West
that has been imposed on the developing countries of the South, this early endorsement
of a similar, and less caveated, version of R2P suggests otherwise. Indeed, the debate
over R2P at the United Nations these days is South-South and North-North as much
as North-South.

In response to the indeterminate debate over humanitarian intervention and the Secu-
rity Council’s split over how to address the crisis in Kosovo, the Canadian government
decided to launch an independent International Commission on Intervention and State
Sovereignty in 2000. As cochairs Gareth Evans and Mohammed Sahnoun commented,
“external military intervention for humanitarian protection purposes has been contro-
versial both when it has happened — as in Somalia, Bosnia and Kosovo — and when it
has failed to happen, as in Rwanda”.'® Over the course of their deliberations, however,
the geographically diverse blue-ribbon commissioners came to see protection from a
much broader perspective than as simply a contest between state and individual sov-
ereignty. Coining the phrase “Responsibility to Protect”, their conclusions addressed a
responsibility to prevent, a responsibility to react, and a responsibility to rebuild, seeing
a continuum of graduated policy instruments across this spectrum. Though concerned
about proper authority and rules for the use of force, much of their report stressed
the advantages of prevention and of encouraging states to meet their core protection

3

Address of the Secretary-General, Ber-
lin, July 15, 2008, UN document SG/
SM/11701. Paragraph 139, moreover, un-
derscores that the nature of the response
should be determined “on a case-by-case
basis”.

4

For a handy compilation of his key
speeches, see The Question of Interven-
tion: Statements by the Secretary-Gener-
al, United Nations, New York, December
1999. It contains, among others, “Reflec-
tions on Intervention”, Ditchley Park,
United Kingdom, June 26, 1998; and
“Two Concepts of Sovereignty”, Address
to the 54th Session of the UN General As-
sembly, September 20, 1999.

5

In this regard, the debate in the General
Assembly following Kofi Annan’s Sep-
tember 20, 1999 speech was telling. See
UN documents A/54/PV.8 and A/54/PV.9,
September 22, 1999.

6

Francis M. Deng et al., Sovereignty as Re-
sponsibility: Conflict Management in Afri-
ca, The Brookings Institute, Washington,
DC, 1996. Professor Deng now serves as
the Secretary-General’s Special Adviser
on the Prevention of Genocide, with the
rank of Under-Secretary-General.

7

Some of these sources are cited in Ed-
ward C. Luck, “The Responsible Sover-
eign and the Responsibility to Protect,” in
Joachim W. Miiller and Karl P. Sauvant,
eds., Annual Review of United Nations
Affairs, Oxford University Press, Oxford,
forthcoming 2008.

8

Boutros Boutros-Ghali, An Agenda for
Peace,Al/47/277—S/2411,June 17,1992,
paragraph 17, page 5.

9
http://www.africa-union.org/root/au/
AboutAU/Constitutive_Act_en.htm.

42 e Minerva #33 ¢ October 2008



10

Report of the International Commission
on Intervention and State Sovereignty,
The Responsibility to Protect, Interna-
tional Development Research Centre, Ot-
tawa, 2001, page vii. An insider account
of the work of the Commission and the
ideas that shaped it can be found in Ga-
reth Evans, The Responsibility to Pro-
tect: Ending Mass Atrocity Crimes Once
and for All, Brookings Institution Press,
Washington, DC, September 2008.

11

Two subsequent resolutions of the Securi-
ty Council endorsed the R2P language of
the Outcome Document. Resolution 1674
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responsibilities. Some of the commission’s key recommendations were picked up by
Kofi Annan’s High-level Panel on Threats, Challenges and Change (2004) and his sub-
sequent “In Larger Freedom” report (2005). These, in turn, provided material for con-
sideration by the September 2005 Summit that adopted this historic R2P language.

The deliberations at the Summit regarding R2P were intense, prolonged, and conten-
tious, literally concluding in the final hour. Neither did consensus come easily nor can
delegations now credibly claim that paragraphs 138 and 139 were just slipped into the
final draft of the Outcome Document without due reflection and consideration. Some
proponents, espousing a more open-ended and expansive conception of human secu-
rity, were disappointed at the number of caveats that were attached to paragraph 139,
which elaborates the third pillar on conditions for an international response. Critics
from this perspective caricatured the results as “R2P-lite”. Those concerned about the
appearance of giving the major military powers a license to intervene under a humani-
tarian pretext, on the other hand, insisted on limiting the scope to the four listed crimes
and violations of genocide, war crimes, ethnic cleansing, and crimes against humanity.
In paragraph 139, the member states do assert that “we are prepared to take collective
action, in a timely and decisive manner, through the Security Council, in accordance
with the Charter, including Chapter VII”, but only “on a case-by-case basis ... should
peaceful means be inadequate and national authorities are manifestly failing to protect
their populations” from the four crimes and violations. Skeptics saw this as a basis for
inaction, as much as for action. To underline that R2P was not just to be a matter for the
Security Council, in paragraph 139 the member states note that “we stress the need for

9 11

the General Assembly to continue consideration of the responsibility to protect”.

Given these caveats and the fact that R2P is largely based on existing obligations under
international law, why was the declaration so widely greeted as a major step forward in
the protection of fundamental human rights?

* One, it gained political force as the product of the largest gathering of heads of state
and government in history. The seriousness of the commitment, it was widely believed,
was reinforced both by the high level and by the near-universal scope of those under-
taking it, including a number of countries that had not been states parties to the relevant
human rights, humanitarian, and refugee conventions.

* Two, the articulation of R2P related the prevention of ethnic cleansing, war crimes,
and crimes against humanity with the prevention of genocide. Though no set sequence
was posed, it was understood that in some cases the commission of the lesser atrocities
could trigger the ultimate one. Prevention and protection efforts, therefore, should en-
compass the whole range of R2P crimes and violations. The linkage was underscored
by the inclusion of paragraph 140, reaffirming support for the ongoing work of the Spe-
cial Adviser for the Prevention of Genocide, under the Responsibility to Protect section
of the Outcome Document. These two closely related mandates are being pursued in
tandem at the United Nations.

* Three, for all of the conditional language of paragraphs 138 and 139, they begin to
point to the kinds of tools, actors, and procedures that could form the basis for opera-
tionalizing R2P principles. They indicate a path for advancing Secretary-General Ban
Ki-moon’s goal of narrowing the gap between promise and practice in this sensitive
and consequential area of policy.

* Four, the very process of seeking agreement on R2P wording at the Summit brought a
long-simmering, but poorly defined, debate to a head, compelling national policymak-
ers at the highest level to come to grips with the evolving nature of sovereignty and the
need to prevent atrocity crimes. The R2P paragraphs survived when other important
and controversial issues — such as disarmament and the proliferation of weapons of
mass destruction — did not. The historic significance of embracing the notion of R2P
was widely recognized by both sides of the debate.
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The words of the Outcome Document, ultimately, matter because they do not stand
alone; they are both the product of and will be sustained by larger political and historic
circumstances, some of which are noted above.

The notion of R2P reflects public determination to avoid the kinds of mass atrocities
that shocked popular sensitivities in the 1990s. Though hard to measure, there is ample
reason to believe both that these concerns are more acute today than even two or three
decades ago and that they transcend national boundaries and the North-South divide.
There have been substantial local deliberations and organizing around R2P themes in
Asia, Latin America, and Africa, as well as in Europe and North America. In February
2008 an Asia-Pacific Centre for the Responsibility to Protect — a collaboration among
research centers in Australia, Indonesia, and Thailand — was launched in Bangkok.
Among its early products will be the first international journal on R2P, Global Re-
sponsibility to Protect."” That same month, an ambitious Global Centre for the Re-
sponsibility to Protect opened at the Ralph Bunche Institute for International Studies
at the Graduate Center of the City University of New York. To raise public awareness
and understanding, the Global Centre published a brief R2P primer and a response
to fifteen frequently asked questions in mid-2008."> Meanwhile, the Responsibility to
Protect—Engaging Civil Society Project of the World Federalist Movement— Institute
for Global Policy is spearheading an effort to organize a global network of regional
and subregional R2P groups and organizations, particularly in the developing world. A
number of prominent human rights and humanitarian nongovernmental organizations
(NGOs) have been active in the effort to build a truly global public constituency for
R2P.

Undoubtedly the most dramatic testimony to the mass appeal of R2P principles came
in the April 2008 address of Pope Benedict X VI to the General Assembly. His Holiness
emphasized the centuries-old roots, as well as the moral imperative, of R2P. Accord-
ing to the Pope, the R2P concept was “already present implicitly at the origins of the
United Nations, and is now increasingly characteristic of its activity”. In his view, R2P
constitutes, “an aspect of natural reason shared by all nations, and the result of an inter-

national order whose task it was to regulate relations between peoples”.'*

As noted above, Kofi Annan deserves credit for putting R2P on the global political
map. But it has been his successor, Secretary-General Ban Ki-moon, who has spoken
repeatedly of his determination to “operationalize” R2P and to translate it “from words
to deeds”.”® Referring to his “deep and enduring” personal commitment to R2P, the
secretary-general has announced his intention to report to the General Assembly on his
proposals for giving institutional and doctrinal form to R2P by the end of 2008."° As
the following sections elaborate, this will not be a simple task.

ANALYSIS
Legal Issues'’

The first pillar of R2P — state responsibility — is firmly based on existing international
law. Treaty-based and customary international legal obligations require states to pre-
vent and punish genocide, war crimes, and crimes against humanity. These obligations
are most clearly defined in relation to genocide and war crimes, which have a long-
standing treaty basis,'® although their scope continues to evolve.'” While crimes against
humanity remain largely uncodified, there is now a substantial and growing body of
case law from the various international courts and tribunals elaborating their nature and
content. Ethnic cleansing, the fourth category of acts coming under the R2P umbrella
in the Outcome Document, is not currently a crime in its own right under international
law. However, since the term has been used to describe conduct that may constitute
genocide, war crimes, or crimes against humanity, in practice acts of ethnic cleansing
are likely to constitute at least one of these well-established international crimes.
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February 26, 2007, paragraph 161. With
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The legal understanding of genocide, war crimes, and crimes against humanity that has
developed over three generations since the Nuremberg Tribunal is largely reflected in
the provisions of the Rome Statute of the International Criminal Court (ICC), which
entered into force in 2002.%° The Rome Statute also strengthens existing obligations on
states (directly in the case of the 106 States Parties to the Statute) to effectively punish
perpetrators of these international crimes.?! By ending impunity, the ICC and regional
tribunals serve to further R2P principles. R2P, in turn, acts politically to amplify de-
mands for accountability in such cases, whether through criminal prosecutions or other
appropriate forms of redress.

Though focused on genocide, war crimes, ethnic cleansing, and crimes against human-
ity, R2P is not intended to detract from the much broader range of obligations existing
under international humanitarian and human rights law, refugee law, and international
criminal law. Together, they provide the essential normative framework for R2P.2? In
particular, R2P should serve to bolster efforts to provide greater protection to women,
children, minorities, internally displaced persons, and refugees from the listed crimes
and violations.

As noted above, much attention has focused on the third pillar, response, of R2P. Gen-
erally, under international law when a state violates its international obligations, it
is expected to cease the violation (if it is continuing), offer appropriate assurances
of nonrepetition, and make full reparation for any injury caused. However, the pro-
hibitions on genocide and a number of specific acts that may constitute war crimes
or crimes against humanity are considered peremptory norms of international law.?
There are some indications that, when a state commits a serious breach of a peremp-
tory norm, the international community should cooperate to bring the breach to an end
using lawful means. The clearest statement of this is found in Article 41 of the Inter-
national Law Commission’s (ILC) carefully elaborated Articles on Responsibility of
States for Internationally Wrongful Acts.>* However, as the ILC itself acknowledges in
its commentary on the draft Articles, it is “open to question” whether a positive duty of
cooperation currently exists, and Article 41 “in that respect may reflect the progressive
development of international law”.*® While the third pillar of R2P does not, of itself,
impose new legal obligations on the international community in cases of genocide, war
crimes, ethnic cleansing, or crimes against humanity, it is consistent with evolving state
practice, at least since the 1990s, toward enhanced cooperation in such situations.

Conceptual and Political Challenges

The nature, scope, tools, and emerging practice of R2P are still debated in civil society
and among the member states. As UN Secretary-General Ban Ki-moon has stressed,
distinctions need to be drawn about what R2P is and is not.”® It needs to be distin-
guished, in particular, from the related but distinct notions of humanitarian intervention
and human security. In terms of tools, R2P is much broader than the former. In terms
of scope, it is much narrower than the latter. As noted above, the concept of humanitar-
ian intervention, which was widely discussed in the late 1980s and the 1990s, lacked
the critical second pillar — international assistance in helping the state meet its core
protection responsibilities — that is so essential to the principle of R2P. R2P envisions
a much wider spectrum of tools or instruments, including for prevention, protection,
capacity-building, and rebuilding, that do not entail coercive action.

Human security posits that public concern and policy choices should encompass the
security of individuals, not just of states, across the whole range of possible threats.
Rather than being restricted to a relatively narrow list of atrocities, as in the Summit’s
definition of R2P, human security encompasses phenomena as diverse as HIV/AIDS,
climate change, poverty, and water, food, and energy scarcity. Human security offers
an important nontraditional way of thinking about security, but it does not attempt to
offer the kinds of specific policy choices and instruments that R2P does. The latter
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represents the application of human security perspectives to a specific area of public
policy that has long vexed publics and policymakers alike.

Some R2P enthusiasts seek to apply it to a much wider spectrum of calamities than
those agreed by the assembled heads of state and government at the 2005 Summit. For
instance, a number of commentators called the May 2008 cyclone in Myanmar/Burma
a test case for R2P, questioning the utility of the concept if it could not be employed
in such a pressing case of human need and government intransigence.”” As this author
has argued, however, there are strong political, legal, and pragmatic reasons not to take
that path.?® Politically, many member states are understandably wary of possible efforts
to stretch R2P into aspects of national policy far from the four proscribed crimes and
violations. If the scope is not kept narrow, they warn, then the concept could become
a rationale for interference in essentially domestic affairs and for the strong to infringe
on the sovereignty and territorial integrity of the weak. An open-ended conception
of R2P, moreover, would be impossible to operationalize or institutionalize. It would
become one more case of the United Nations stretching a relatively discrete and well-
defined concept until it loses its shape, clarity, and meaning.

Unlike humanitarian intervention, R2P puts relatively little weight on military or co-
ercive responses. As paragraph 139 of the Outcome Document underscores, Chapter
VII enforcement measures could be undertaken in serious cases of manifest failure to
protect, should peaceful means be inadequate and the Security Council so authorizes.
But, as noted earlier, a raft of less coercive measures are given priority attention. The
emphasis on these less intrusive policy tools, generally to be employed at earlier points,
has led some observers to call this approach “upstream R2P”. The United Nations, for
example, has applied an R2P perspective to its efforts to address post-election violence
in Kenya in early 2008 but not to the continuing large-scale violence in Darfur. Part of
the explanation for this distinction is that the fighting broke out in Darfur some three
years before the World Summit adopted R2P, making this an inappropriate test case
for a doctrine that did not yet exist. Both UN Secretary-General Ban Ki-moon and his
predecessor, Kofi Annan, who was the chief mediator in Kenya, have called that crisis
the first application of R2P. Nevertheless, skeptics and public observers alike may well
question the utility of R2P principles if they are applied only to the easier cases. Ulti-
mately, the value of any new doctrine or concept will be determined in practice rather
than theory. That is why, of course, Secretary-General Ban Ki-moon has put such em-
phasis on operationalizing R2P.

The transition of R2P from promise to practice faces another conceptual and opera-
tional hurdle: proving that it brings added value to the myriad UN programs on re-
lated themes. As the following section relates, the UN System has wide-ranging and
well-established programs for advancing human rights and humanitarian norms; for
early warning and conflict prevention; for the protection of civilians in armed conflict,
including from sexual violence; for peacekeeping and peacebuilding; for strengthen-
ing the rule of law; and for capacity-building across the board. As one might expect,
there has been bureaucratic resistance to adding new R2P capacity or perspectives to
existing entities and efforts, as well as calls for clearer conceptual distinctions. R2P
advocates, on the other hand, have argued: 1) that existing capacities are often weak,
underdeveloped, and resource-starved; 2) that they have not proven effective in pre-
venting and/or protecting populations from R2P crimes and violations in a number of
cases; 3) that some of the worst genocides in history have not been causally linked to
armed conflict; 4) that UN units with similar mandates are in too many cases scattered,
poorly coordinated, and do not share relevant information, analysis, and assessments in
a timely manner; 5) that they are not linked directly to the Secretary-General, Security
Council, General Assembly, and other principal organs; and 6) that adding R2P criteria
and perspectives to the ongoing work of existing entities would enhance their ability to
prevent and deal with this distinct set of crimes and violations.
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Institutional Issues >

For the United Nations, the implementation of R2P’s core prevention and protection
goals has four main programmatic dimensions: 1) capacity-building and rebuilding; 2)
early warning and assessment; 3) timely and decisive response; and 4) collaboration
with regional and subregional arrangements. In each, R2P should strengthen exist-
ing efforts while helping to identify gaps in how the United Nations and its partners
go about preventing, anticipating, and responding to the four listed crimes and viola-
tions.

Capacity-Building and Rebuilding. For R2P purposes, “capacity-building” means
strengthening the ability of individuals, institutions, and societies to prevent or dimin-
ish the threat of the four crimes and violations and/or to respond when such atrocities
do occur and to rebuild afterwards. Viewing the wide-ranging capacity-building work
underway by the UN System through an R2P lens may help identify potential syner-
gies among existing projects, departments, programs, and agencies. Ongoing efforts
to encourage interagency cooperation on key cross-sectoral issues, such as conflict
prevention, rule of law assistance, security sector reform, human rights promotion,
and gender equality, could serve R2P goals. More broadly, the wide-ranging efforts to
build, rebuild, or bolster institutional capacity in fragile states being undertaken by the
UN peace-building and development entities, as well as by bilateral donors and inter-
national financial institutions, could also help by strengthening good governance and
effective public administration where it is most needed. In this regard, the activities
of the Peacebuilding Commission could also advance R2P’s preventive and rebuild-
ing goals. For instance, much of the work underway in Burundi and Sierra Leone is
intended to reduce the risk of a recurrence of violence, while boosting the resilience of
the state in the face of future crises.

Capacity-building is needed within the United Nations itself. Efforts to operational-
ize R2P principles would necessitate closer collaboration between headquarters and
the field and between the United Nations and its various partners, as has happened in
humanitarian affairs. There, the humanitarian cluster approach adopted by the Inter-
Agency Standing Committee (IASC) brings together relevant UN agencies, NGOs, and
other international organizations involved in the provision of humanitarian assistance
and expertise. Likewise, the linkages between R2P and the development assistance ap-
proaches of donor countries, regional mechanisms, and the UN System deserve further
exploration.

Early Warning and Assessment. In paragraph 138 of the 2005 Summit Outcome Docu-
ment, the member states pledged to “support the United Nations in establishing an
early warning capability”. For the world body, however, the challenge has had less to
do with the collection of information than with its assessment and analysis (not to men-
tion with the frequent lack of effective policy follow-up). Among the existing early
warning frameworks that are directly relevant to R2P are those addressing conflict
prevention (through the Interagency Framework for Coordination on Preventive Ac-
tion); humanitarian developments (through the IASC’s “Early Warning—Early Action
Report”);¥ political developments (through individual divisions of the Department of
Political Affairs and the Executive Committee on Peace and Security); human rights
developments (through a range of Charter and treaty-based mechanisms, as well as the
work of the Office of the High Commissioner for Human Rights); and the protection of
children (through the UN Children’s Fund’s early warning system and the Monitoring
and Reporting Mechanism overseen by the Special Representative of the Secretary-
General for Children and Armed Conflict).’!

Several of these mechanisms draw substantially on external sources in developing their
assessments. Some are relatively informal or have informal elements, given the sen-
sitivities involved in monitoring specific country situations;* others are deliberately
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restricted in their scope.** Many of them face ongoing challenges relating to the qual-
ity of the information received, its timeliness, uneven reporting levels from the field,
the incorporation of a gender perspective, maintaining confidentiality, and ensuring
that the information received feeds into and informs actual decision-making. In June
2008 the Security Council, noting “that rape and other forms of sexual violence can
constitute a war crime, a crime against humanity, or a constitutive act with respect to
genocide”, called on the secretary-general to develop procedures for monitoring sexual
violence in armed conflict.3*

An R2P lens could help the United Nations anticipate situations involving the four
crimes and violations by enhancing its ability to identify precursors, recognize patterns,
and share, assess, and act on relevant information. In particular, R2P should strengthen
and complement the closely related work of the Special Adviser on the Prevention of
Genocide. Plans are underway to pursue these mutually-reinforcing mandates through
a single joint UN office.

In addition, an R2P perspective could help to ensure a common policy and operational
strategy by providing an integrated framework for relating the various components of a
response and for gauging their cumulative progress. R2P considerations might usefully
be incorporated, as well, into existing early warning, monitoring, and reporting mecha-
nisms within the UN System, while helping to facilitate cumulative learning about the
system’s ability to anticipate and respond to such extreme situations.

Timely and Decisive Response. R2P does not alter, indeed it reinforces, the legal ob-
ligation of member states to refrain from the use of force except in conformity with
the Charter. Decisions about action under Chapters VI and VIII and, where necessary,
VII, would benefit from enhanced assessment and greater policy coherence within the
UN Secretariat. Without strengthening the relationship between the Secretariat and
the Security Council, however, improved assessments would not necessarily lead to
improved decision-making.*> Among the useful steps would be providing more support
for the Secretary-General’s good offices function, clarifying the Secretariat’s place in
advocating for particular council action, making greater use of existing mechanisms
— formal and informal — for bringing issues to the Council’s attention, and increas-
ing transparency in the Council’s working methods. The related roles of the General
Assembly, the Economic and Social Council, the Peacebuilding Commission, and the
Human Rights Council, particularly in standard-setting and monitoring, also merit fur-
ther attention.

The operationalization of R2P will clearly require a core competency on the part of the
United Nations for timely response, whether of a civilian, military, or mixed nature.
Other than the many Chapter VI matters on which the Secretary-General can take the
lead, the organization’s response depends on the ability of the Security Council or
other intergovernmental organs to agree in a timely manner on a sensible, clear, and
feasible course of action. Even if the member states get the mandate right, finding the
material, human, financial, and in extreme cases, military resources to implement it
is rarely assured. Too often, mandates are not tailored either politically or materially
to the realities on the ground. From an R2P perspective, the lack of coherent doctrine
underpinning the growing number of mandates that fall between traditional peacekeep-
ing missions and armed engagement with a specific adversary or adversaries poses a
particular challenge.* While the United Nations and member governments have been
working for over a decade to develop appropriate doctrine and operational capacities
for such contingencies, much remains to be done on both dimensions of the protection
challenge.

Collaboration with Regional and Subregional Arrangements. Neighbors can play an
instrumental role in helping to prevent societies from reaching the stage where R2P

crimes and violations become likely, as well as in early warning. R2P thus emphasizes
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the potentially valuable role to be played by the United Nations’ partners, particularly
regional and subregional arrangements, in helping states meet their prevention and pro-
tection obligations. R2P could usefully reinforce longstanding UN efforts to improve
its modes of collaborating with regional and subregional mechanisms, as well as its
commitment to building their capacities to anticipate, assess, respond, and rebuild.

Among the United Nations’ challenges are improving communication with and inclu-
sion of regional and sub-regional actors in its prevention and protection efforts; provid-
ing adequate support for regional efforts; improving capacity at UN headquarters; and
in the field, to analyze the regional implications of a given situation and to generate
appropriate strategies.’” The establishment of the UN Office for West Africa in Dakar
and the new UN Regional Centre for Preventive Diplomacy for Central Asia may help.
Yet the promise of global-regional collaboration is far more developed on paper than in
practice, as capacity-building is needed at both the global and regional levels. The Ten-
Year AU-UN Capacity-Building Programme, whose implementation has been modest
and uneven to date, provides a high-profile test of the limits and prospects for such
collaboration.*®

CONCLUSIONS

Two conclusions stand out from the foregoing analysis. One, R2P is a politically potent
concept: the latest step in the historic development of human rights and humanitarian
norms. It reflects evolving legal conceptions of individual and collective responsibil-
ity and of the obligations of sovereignty, as well as the emergence of a transnational
political consciousness about the urgency of preventing the reoccurrence of massive
atrocities on the scale of Cambodia, Rwanda, or Srebrenica. The consensus product of
one of the largest gatherings of heads of state and government ever, R2P is not going
to fade away like some passing fad.

Two, for all its potential, the notion of R2P is still in its infancy, vulnerable to misinter-
pretation and mishandling. How to implement paragraphs 138 and 139 of the Outcome
Document still needs further elaboration by the secretary-general and discussion by
the General Assembly, as called for in paragraph 139. As Secretary-General Ban Ki-
moon has pointed out, the provisions of R2P will only be realized through practice and
through its application to situations on the ground. The journey from conceptualization
to operationalization can be as difficult in the world body as it is essential.

Like most infants, R2P will need to walk before it can run. Those claiming parentage,
kinship, or friendship of the concept should be careful not to raise expectations too
high, too soon, and certainly not to expand its reach to situations beyond those agreed
at the World Summit. The 2005 consensus was real, but based on a strict and narrow
conception of what R2P is and is not. The agreed scope must be respected if the con-
cept is to gain the political traction required for its implementation. Surely one factor
in R2P’s enduring public appeal is its aspirational quality. But, at least at the United
Nations, soaring aspirations cannot flourish on a political base that is too narrow and
uncertain to sustain it. At this point, the R2P project faces more than its share of bu-
reaucratic inertia and political doubts. Both, ironically, attest to prevalent perceptions
of its deep public appeal and policy potential.

The status quo gives way slowly, sometimes painfully slowly, at the United Nations.
But it does give way with time and sustained effort. It took human rights and humani-
tarian norms, for instance, decades to become well established in UN values and prac-
tice and even longer to take full institutional form. R2P, building on these accomplish-
ments, will have less distance to travel. Historical trends clearly appear to be in R2P’s
favor. No doubt the first two pillars — the preventive or upstream end of R2P — will
become standard operating procedure for the UN System and its partners well before
the third pillar. The first two pillars, with their stress on prevention, capacity-building
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and rebuilding, early warning, and global-regional collaboration, face relatively little
political opposition. Here the challenge is more institutional and intellectual — figur-
ing out what needs to be done, how to do it, and who should do it — than political. The
implementation of the third pillar, mounting a “timely and decisive” response when a
state is “manifestly failing” to protect its population, will come more slowly and un-
evenly. The secretary-general and regional and subregional organizations can take, and
have taken, a range of helpful noncoercive steps in such situations. But under the Char-
ter, enforcement measures require the authorization of the Security Council, a highly
political and unpredictable intergovernmental body. The prominence of R2P, if nothing
else, is likely to raise the political costs of blocking R2P action, especially in the face
of unfolding genocide. The veto option will remain for the five permanent members of
the Council, of course, but it will become an increasingly unattractive recourse, as may
already be seen in the Council’s votes on Darfur.

R2P, in other words, is here to stay. The direction of change is clear enough, though
its pace and extent will depend on political and bureaucratic decisions in the coming
months. Clearly the Secretary-General is an enthusiast for R2P, perhaps its strongest
advocate within the house. To him, R2P “speaks to the things that are most noble and
most enduring in the human condition. We will not always succeed in this cardinal
enterprise, and we are taking but the first steps in a long journey. But our first respon-
sibility is to try.”*® Fair enough, but whether and how his vision will be realized will
depend on many others as well: member states, the Secretariat, regional and subre-
gional organizations, and civil society, among others. Progress will require marrying
the larger inspiring vision of R2P with the practical and incremental instincts that have
always defined the pace of sustainable change within the world body. Though not for
the impatient, this is the only sure route to translating the promise of R2P into effective
and sustainable practice.
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From a panel presentation (Brussels, 5
July 2007) by Gareth Evans, President,
International Crisis Group and founder of
the NY-based Global Center for the Re-
sponsibility to Protect:

... It has taken the world an insanely long
time, centuries in fact, to come to terms
conceptually with the idea that state sov-
ereignty is not a license to kill — that there
is something fundamentally and intoler-
ably wrong about states murdering or
forcibly displacing large numbers of their
own citizens, or standing by when others
do so.

... But there is still a big distance
to go before we can be comfortable that
emerging R2P situations will be under-
stood as such; that there will be a reflex
international response — both among gov-
ernments and publics — supportive of the
need to respond appropriately, both pre-
ventively before the event and reactively
after it, even when no national interests

can be directly called in aid; and that the
necessary policy tools and mechanisms
will be in place, able and ready to be
quickly mobilised.

... The unanimous adoption of
the R2P principles by the 2005 World
Summit and the UN Security Council can-
not be the high-water mark from which the
tides recede. For whatever reason — em-
barrassment about their own behaviour,
embrace of the concept but concern about
its misuse, or ideological association of
any intervention with neo-imperialism
or neo-colonialism — there is a recurring
willingness by a number of states to de-
flate or undermine the concept. This has
to be confronted by ongoing diplomatic
and other advocacy efforts to explain and
defend it. Efforts are needed to enshrine
R2P principles in relevant international,
regional and national institutions and fo-
rums beyond the UN... .

... If the R2P concept is to win
genuine universal consensus, and become

effectively operational, it is critical that it
not be seen either too narrowly, as only
about non-consensual military interven-
tion, or too widely, as a synonym for ad-
dressing all global ills broadly related to
human security... .

It remains a particularly com-
mon misperception to think of R2P as
involving only military intervention.
Overwhelmingly, the action it requires is
preventive — building state capacity, reme-
dying grievances, ensuring the rule of law
and the like. If prevention fails, R2P situ-
ations do then require reactive measures,
but it is only in the last resort — and when
a whole series of other prudential criteria
are satisfied — that these should involve
non-consensual military force: persua-
sion and coercion can take many forms
short of this, including political pressure,
diplomatic isolation, economic sanctions
and legal threats (including prosecu-
tion in the new International Criminal
Court).
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In this interview, Inés Alberdi, UNIFEM
Executive Director, speaks to IPS Editor
in Chief Miren Gutierrez about

the role of UNIFEM.

Presented by AWID on 1 September
2008, this interview is republished
with permission of IPS.

Women’s rights and women’s empower-
ment groups have anticipated that the 3rd
High Level Conference on Aid Effective-
ness (Accra, September) and the UN Con-
ference on Financing for Development
(Doha, December) would be opportunities
to advance financing for gender equality
issues and progress toward a holistic (lo-
cal/global) development approach.

Interviewed by IPS correspondent Am
Johal (31 July 2008), Cecilia Alemany
of the Association for Women’s Rights
in Development, a Canada-based NGO,
explained that the wish-list includes in-
tegration of gender dimensions not just
between trade, development, foreign di-
rect investment, debt, and international
cooperation, but also governance, human
rights and gender equality.

Since “political power is still very mas-
culine” Alemany said, “policy-makers at
all levels are not always integrating the
gender dimension in their decisions. In-
ternationally, it is flagrant how the current
agendas on international cooperation for
instance are not integrating clear devel-
opment goals such as gender equality,
human rights and environmental sustain-
ability. Several developed countries that
are supposed to be more progressive to
women’s rights are quite ignorant on how
to integrate development, human rights
and gender equality. So, there is a lot of
technical advance in these discussions
but not real results on the ground. ...
[W]omen’s voices in this debate are not
considered, and human rights and gender
equality are seen by these policy-makers
(mostly negotiating under the OECD) as
“cross-cutting issues”, what in practical
terms means “non-issues”.

“Where Women Can’t Thrive,
MDGs Are in Jeopardy”

Inés Alberdi interviewed Ey ‘Miren Gutierrez

Inés Alberdi has worked for over 25 years on gender issues and in politics. She comes
to the United Nations Development Fund for Women (UNIFEM) from her previous
position as professor of sociology at Madrid University where she has taught politi-
cal sociology and sociology of gender since 1993. Prior to that, she was director for
research at the Centre for Sociological Research. Her main interest has been gender-
based violence.

“It is crucial to see the women’s rights movement in this context of creating more
democratic, equitable, and just societies that benefit the population as a whole. And I
devoted my professional life to this cause,” she says.

IPS: UNIFEM talks about the importance of incorporating gender into national poverty
reduction strategies. How is this done?

Inés Alberdi: National poverty reduction strategies are particularly important entry
points to ensure that women’s needs will be taken into account. It is based on these
plans that governments allocate resources and donors contribute to national budgets or
to specific sectors. To have a strong gender perspective incorporated at this planning
stage is therefore crucial.

Gender advocates and women’s machineries must therefore be closely involved in de-
vising national development plans. Work has focused on opening policy spaces, for
example in the CIS (Commonwealth of Independent States) countries. As Kyrgyzstan
began formulating its new development strategy, UNIFEM worked with civil society
organisations to raise the profile of gender equality measures. These encompass mea-
sures to increase women’s political participation, perform gender analysis of school
curricula, reflect gender differences in pension reform, and end violence against wom-
en.

Kyrgyzstan has also pioneered a set of gender-responsive development indicators, har-
monised to capture both national priorities and international commitments to gender
equality, such as those in the Beijing Platform for Action, CEDAW (Convention on the
Elimination of All Forms of Discrimination against Women) and the MDGs (Millen-
nium Development Goals).

IPS: UNIFEM is working with the private sector in Rwanda, for example, in order to
create opportunities for women. Why would private companies cooperate?

IA: The question would rather be: why would companies not care to create opportuni-
ties for women? Women represent an enormous potential for the private sector to tap
into. Just look at the IT (information technology) sector. In Rwanda we have worked
with companies to develop ICT (Information and Communication Technologies)
scholarships for girls and young women in learning institutions to enable them in a
later stage in their lives to compete in the labour market or run their own businesses.

UNIFEM has very successfully pursued a similar approach with global IT company
CISCO systems, initially in Jordan and now also in Morocco where we helped intro-
duce training for women in 12 out of 43 Cisco networking academies. Today, nearly
half the 900 students in the E-Quality academies are women — about 60 percent find
jobs within the first three months after graduation.

51 ¢ Minerva #33 ¢ October 2008



Barbara Crossette, The Nation’s United
Nations correspondent, in “Listen to the
Women: The UN Weighs its Millenni-
um Development Goals” (14 September
2008) comments:

“UN member nations have a poor
record on keeping promises to women,
even as UN officials insist repeatedly that
the Millennium Goals won’t be met unless
governments pay more attention to those
who comprise half their populations. At
another summit in 2005, countries agreed
to create a new under secretary-general
position for women’s issues. Three years
later there have been only more meetings
and the inevitable position papers. Op-
position comes from some large develop-
ing countries with most to gain from an
empowered female population, from the
Vatican, influential Arab states and the
current US Administration.

“... Missing ... are the voices of
suffering people themselves, the billion
or two (depending on what cutoff point
you chose) who live on sums so small that
hours of whatever work can be found after
a scant breakfast will determine whether
there will be another meal of any kind that
day. Absent most of all will be the women
who go to sleep exhausted and hungry, or
weep when a sick or starving child cries
for something the family cannot provide.
... Joseph Chamie, a demographer and
former director of the UN’s population
division, likes to say that women prove
again and again that they are wise about
their needs, if only the world would lis-
ten. Given the chance to choose smaller
families and join the population debate
where they live, they will “talk fertility
down” of their own accord, not because
anyone is forcing them to have fewer
children. If poverty reduction can start
within families, if children are healthier,
mothers live longer, food goes farther and
the environment benefits from declining
population pressures, surely those coinci-
dental consequences can’t be bad for the
world. They would certainly help achieve
the Millennium Development Goals.

“... If the nations meeting at the
UN this fall cannot do more than just re-
peat the mantra that the role of women
is essential to development, most of the
Millennium Development Goals will be
dead on arrival in 2015. People out there
in the developing world say so.”

Globally, research has shown that companies benefit from greater corporate representa-
tion of women. In analysing the companies that make up the Fortune 500, it was found
that companies with the highest representation of women in management positions
delivered 35.1 percent more return on equity and 34 percent more total return to share-
holders than companies with the lowest representation.

IPS: UNIFEM is training government officials and women’s organisations on how to
insert gender into budgets. What are the challenges?

IA: UNIFEM has worked in some 40 countries over the past eight years to build the
capacity of governments and women’s organisations. Gender-responsive budgeting
examines how the allocation of public funds benefits women and men equally. It also
analyses how women and men are taxed. This analysis must be informed by up-to-date,
sex-disaggregated data. By pointing out imbalances in addressing women’s needs and
rights, gender responsive budgeting helps governments correct inequalities.

Initiatives are currently underway, for example, in Morocco, Senegal, Mozambique
and Ecuador — and the results are impressive. Morocco now produces annual gender
reports which accompany the national budgets and spell out how the allocation of
public resources through the government’s departments will address gender equality
priorities.

Trends toward decentralisation have seen local governments emerge as key actors ...
UNIFEM is responding by providing support to local gender-responsive budget initia-
tives to strengthen women’s representation in local bodies and support their effective
participation in budget processes.

Take Cochabamba, Bolivia, for example, where many men have left to seek work
abroad, creating a shortage of skills traditionally performed by men. Financed by the
municipal government, women now learn how to fill that gap: they learn how to be
carpenters and brick layers. And while the women are at work, their children are taken
care of in a sports programme catering equally to boys and girls, also paid by the local
government. Both initiatives are the result of a new focus on gender-responsive bud-
geting in Cochabamba.

IPS: How could the Accra Action Agenda (AAA) ensure that the improvement of aid
quality contributes to gender equality?

IA: Over a billion women worldwide continue to be trapped in poverty, and where
women can’t thrive, national development strategies and progress towards the MDGs
are in jeopardy. It is very obvious that there can be no aid effectiveness without a focus
on gender equality.

To ensure this, three measures are critical: First, gender equality advocates and wom-
en’s ministries must be much stronger involved in decisions on development; second,
gender-responsive budgeting must be applied across all sectors; and third, accountabil-
ity mechanisms — such as gender-sensitive indicators in performance assessments and
the collection of sex-disaggregated data — must be put in place to track progress.

UNIFEM has worked for the past two years with the European Community (EC) and
the International Training Centre of the International Labour Organisation to ensure
that gender equality and women’s empowerment are fully incorporated in national
development planning, programming, budgeting and monitoring. Country-level data
gathered through the EC/UN Partnership shows that the Paris Declaration, and the
principles on which it is based, have helped to open some spaces to allow gender-
equality advocates, civil society and parliamentarians to actively participate in national
development planning at different levels.
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For these groups to have real impact,
however, government and donors must go
further and ensure that they are part of the
entire development planning, program-
ming, budgeting and monitoring process.

The Accra High Level Forum on Aid Ef-
fectiveness offers a pivotal opportunity for
governments and donors to come together
to deepen the dialogue on how they can
accelerate achievements in gender equal-
ity through enhanced cooperation. It is an
opportunity that is not to be missed.

IPS: This year is especially important be-
cause it culminates with the Follow-up
International Conference on Financing for
Development to Review the Monterrey
Consensus (MC) in Doha (Qatar). What
are the main issues UNIFEM is pushing?

IA: Gender equality advocates were dis-
appointed with the MC. As a contribution
to international gender equality commit-
ments, the Consensus was not particularly
strong. The initial signs of the review of
the MC implementation allow for some
optimism that the Doha outcome docu-
ment will be much stronger and tackle
inequalities. The key report by the UN
Secretary-General on the process clear-
ly states that macroeconomic policies
should take into account tax issues, busi-
ness cycles, employment and the unpaid
so-called ‘care economy’.

The initial Doha draft outcome document
presented by the co-chairs, the Ambas-
sadors of Egypt and Norway, has posi-
tioned gender equality as one of the four
new challenges and emerging issues, to-
gether with climate change, the commod-
ity prices crisis of food and energy and
the poverty eradication challenges facing
middle-income countries. It also makes
specific references to the importance of
gender responsive public financial man-
agement, the oft neglected area, the con-
sideration of gender issues in micro- and
macro-economic policies, and the need to
remove gender biases in labour and finan-
cial markets as well as in the ownership of
assets and property rights.

These are important issues for UNIFEM.
It is by now widely recognised that wom-
en’s empowerment and gender equality

are key drivers to build food security, re-
duce poverty, reduce maternal mortality,
safeguard the environment, and enhance
the effectiveness of aid. Women are
equally important agents of economic de-
velopment and we need policies that not
only recognise this but also actively sup-
port it.

IPS: Women make up most of the mi-
grants from countries like the Philippines.
Could you quantify women’s economic
power?

IA: Women constitute half of the world’s
migrants by now and, globally, recorded
remittances are estimated to be as high as
240 billion dollars annually, so there you
have an enormous economic contribu-
tion.

For women to realise their full potential
we have to look at macro-economic poli-
cy frameworks — or the lack thereof — that
take a gender perspective into account.

Women need also to be afforded equal ac-
cess to land and natural resources, which
is still far too often not the case. And
public investments have to take women’s
needs into account. Safe public transport
for example, may facilitate women’s ac-
cess to employment. Where these services
are lacking it is more difficult for women
to contribute as full economic agents.

It has been estimated that over the past
decade, women’s work has contributed
more to global growth than has China.
But don’t forget: women also do more
than two-thirds of the world’s unpaid
work — the equivalent of 11 trillion dol-
lars or almost 50 percent of world GDP,
according to a global UNDP (UN Devel-
opment Programme) study from 1995.
This enormous economic contribution is
beyond their paid wage employment.

IPS: In places like Mozambique, you see
a high level of economic participation,
while women make only 35 percent of
Parliament and 13 percent of the govern-
ment. In Ghana, there is a similar situa-
tion. Why is political representation low?

IA: When you look at countries that have
made gains in terms of increases in wom-

en’s political participation, they have
generally applied some kind of temporary
affirmative action measures or quotas —
which is an expression of political will
to act on women’s empowerment. What
we are learning is that both economic
empowerment and political participation
require breaking through glass ceilings in
systems that have traditionally discrimi-
nated against women. And they are mu-
tually reinforcing; both are essential for
achieving gender equality, but neither is
sufficient in and by itself.

See page 76 for information about Prog-
ress of the World’s Women 2008/2009:
Who Answers to Women? Gender and
Accountability, which assesses the Milen-
nium Development Goals from a gender
perspective and shows that “backing in-
ternational commitments made to women
with stronger accountability measures
would bring us a lot closer to achieving
the MDGs,” as UNIFEM Executive Di-
rector Inés Alberdi says.

From the final statement of the June 2008
consultation in New York organized by
the Women’s Working Group on Financ-
ing for Development: “Trade is not an end
in itself — it must serve pro-people and
inclusive development, the realization of
human rights and the right to develop-
ment for all, and the achievement of a
caring economy and environmental sus-
tainability. A gender perspective of trade
is a holistic one, supportive of the broader
framework of international conventions
and multilateral commitment for the com-
mon good.”
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On 12 September 2008, the Association
for Women’s Rights in Development
analyzed, from a women’s rights per-

spective, the outcome of the Third High
Level Forum on Aid Effectiveness.

Kathambi Kinoti, a Kenyan feminist
lawyer working in Nairobi, is a co-
founder of the Young Women’s Leader-
ship Institute. Her essay, “When Culture
Overrides the Law: Does ‘Rights Talk’
Always Get Results?” appeared in
Minerva #30 (May 2006).

Printed with the permission of the Asso-
ciation for Women'’s Rights in Develop-
ment (www.awid.org) in accordance with
AWID’s reproduction policy.

(See page 56 for ARTICLE NOTES.)

The Accra HLF3: Any Closer to
Development Effectiveness?

Kathambi Kinoti

The much anticipated Third High Level Forum on Aid Effectiveness (HLF3) was held
in Accra, Ghana ... from September 2 to 4, 2008. Just prior to the meeting, a Civil
Society (CSO) Parallel Forum brought together hundreds of people to discuss how
to [contribute to] the HLF3 and its outcome document, the Accra Agenda for Action
(AAA). A day before the CSO Parallel Forum, over two hundred women’s rights ex-
perts, activists and representatives of women’s organizations met to strategize around
the issues from a women'’s rights perspective.

Women Call for Development Effectiveness

Delegates to the Accra International Women’s Forum reiterated the assertion that, since
most of the 1.4 billion people living in abject poverty are women and girls, gender
equality and women’s empowerment must be central to development. They also criti-
cised the persistent reliance on the neo-liberal model of economics which they said ‘is
clearly failing to deliver the promised results of growth for all, bringing instead, dis-
crimination, social exclusion, injustice and more inequalities.’[1] The Women’s Forum
made several key recommendations to enable aid to spur real, fair and people-centred
development.

Some of the gender equality-specific recommendations were as follows:

* Treatment of gender equality, environmental sustainability and respect for human
rights — which are cornerstones for development — as sectors with progress indicators
and specific resources allocated in national budgets;

* Alignment of the Paris Declaration on Aid Effectiveness (PD) with internationally
agreed development goals on human rights, gender equality, decent work and environ-
mental sustainability;

e Availability of special funds for women’s rights organizations;

* Recognition of the importance of UN Security Council Resolution 1820 and the allo-
cation of resources for the mobilization of communities and the protection of women’s
rights and their organizations;

e Integration of a strategic plan for financing gender equality and women’s empower-
ment into the implementation monitoring system of the PD;

e Establishment of clear mechanisms for the participation of women’s rights organiza-
tions, and particularly those representing women from excluded groups, as part of civil
society in all national development planning processes and aid planning, program-
ming, management, monitoring and evaluation;

* Assured substantial, predictable and multi-year core funding for women’s organiza-
tions;

e Increased support to national women’s machineries in terms to support and monitor
governments and parliaments;

* Recognition that economic policy conditionalities have a negative impact on people
and women in particular, and a removal of all economic policy conditionalities that
undermine the principle of ownership (this includes conditionalities related to gender
equality and so called “positive conditionalities™);
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* Use of existing reporting and monitoring systems for human rights compliance, such
as CEDAW, the MDGs and UN Security Council Resolution 1325 to measure develop-
ment results within the PD framework;

* Measurement of outcomes on gender mainstreaming and gender specific action such
as access to health and education, changes in women’s employment and income, inci-
dence of gender-based violence, right to reparation, right to inheritance, property, land
use, and women'’s participation in decision-making;

* Special attention to the needs and rights of victimized women in fragile states and in
communities experiencing localized conflicts and xenophobic attacks by both involv-
ing women in peace-building and channelling development assistance to address these
needs and rights;

* Use of a mix of funding mechanisms to ensure progress on women'’s rights and em-
powerment.[2]

CSOs call for Better Aid

More than 600 representatives from 325 civil society organizations in 88 countries
attended the Civil Society Parallel Forum that was held prior to the HLF3. Of this
number, only 80 CSO representatives could attend the official HLF3.

The CSO statement stressed that “development aid is only one part of the equation, and
has to be analysed in the broader context of its interactions with trade, debt, domestic
and international resource mobilisation and the international governance system”.[3]

The CSO representatives called for new targets and indicators to be set and for donors
to set out detailed plans and individual targets showing how they will meet their com-
mitments. In their statement, they said that the Accra Agenda for Action (the HLF3
outcome document) should at the very minimum make the following commitments:

* A broader definition of ownership that puts citizens, CSOs and elected officials at the
centre of the aid process at all levels;

* An end to short term aid by 2010;

* A reduction of the burden of conditionality by 2010;

* An end to tied aid by 2010;

* The implementation of new standards of transparency by 2009;

* Support for independent and citizen-led monitoring and evaluation systems.

The CSO representatives expressed disappointment that drafts of the AAA had not
taken their views into account. Generally, spaces for civil society participation and
input into the HLF3 were limited. The Women’s and Civil Society Statements were
delivered during a ministerial dinner. Accredited CSO representatives had the oppor-
tunity to participate at Round Tables and attend some side events. However they were
not accorded space to participate in ministerial plenaries.

Accra’s Challenges and Opportunities

Hamida Maalim Harrison, of the organization NETRIGHT, says that within the fam-
ily of CSOs, women remain marginal and that gender equality and women’s empow-
erment should have been more central to the CSO Parallel Forum deliberations and
statement. Nevertheless, the AAA does reflect some steps, however limited, in the right
direction. It recognizes the importance of gender equality and women’s empowerment
as a cornerstone for development and the need to integrate them in specific areas such
as mutual accountability or policy and practice for fragile states. On the other hand it
fails to demand concrete work plans and indicators.

In preparation for Accra, the four-day 8th
Civicus World Assembly, in Glasgow,
Scotland in June 2008 brought together a
global network of NGOs and foundations
to focus on “participatory governance”.
Civil society leaders reportedly asked se-
rious questions about the lack of gender
budgeting.

Interviewed there by Joyce Mulama for
IPS, Bisi Adeleye-Fayemi, Executive Di-
rector of the African Women’s Develop-
ment Fund, said: “Many guarantees have
been made, including the Beijing Plan of
Action. But this has not been matched
with adequate finances to ensure empow-
erment of women at all levels.” Gender-
directed funds remain “insignificant and
untraceable in many places”.

“Civil society can only advocate and pro-
pose. It is up to the governments to im-
plement. They will then be held account-
able,” Adeleye-Fayemi said.

“Unless leaders both at the international
and national level ensure that money
reaches women, no real development will
take place,” asserted Elisa Peter, deputy
coordinator of the United Nations Non-
governmental Liaison Service, in another
interview with IPS (21 June). “Women
are at the centre of development. If goal
3 is not reached, I do not think we can
achieve any other MDGs. We have to ad-
dress seriously the issue of resources to
build capacity of women in all sectors.”
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ARTICLE NOTES:

1 Women’s Forum Statement: Recom-
mendations for Action for Development
Effectiveness in Accra and Beyond. Au-
gust 31, 2008. http://awid.org/eng/Is-
sues-and-Analysis/Issues-and-Analysis/
Recommendations-for-Action-on-De-
velopment-Effectiveness-in-Accra-and-
beyond

2 Ibid.

3 Civil Society Statement: Civil Society
Statement in Accra warns urgency for Ac-
tion on Aid. September 1, 2008.

4 AWID, DAWN, IGTN, and WIDE pre-
sented a paper at the CSO Parallel Forum
analyzing the impact of conditionalities
on the right to development from a wom-
en’s rights perspective.

5 See note 4.

The AAA promises that governments will deepen their engagement with CSOs and
provide an enabling environment that maximizes CSO contributions to development.
It also promises increased accountability to citizens and increased medium-term pre-
dictability of aid.

Development experts argue that conditionalities undermine the right to development.
[4] The AAA does not commit to eliminating conditionalities, but commits to chang-
ing their nature by involving developing countries in setting conditionalities based on
national development plans. Tied aid and conditionalities have been major points of
contention with some countries such as the United States opposing efforts to do away
with them. This is reflective of the political nature of the aid effectiveness agenda. Ac-
cording to the civil society statement,

“When donors and governments met in Paris three
years ago, technical debates masked deeper political differences around the broader
vision for aid. Some donors wanted to hand a lot more power, a lot more quickly to
developing country governments. Other donors didn’t. What was achieved was a com-
promise and has been criticised for its narrow technical approach.”[5]

The challenge for women’s rights advocates remains how to become a more formi-
dable force in the political spaces where decisions are made. Harrison urges women’s
organizations to mobilize early and demand equitable representation in any future ar-
rangement within the Aid Effectiveness process. It is also urgent to explore alternatives
to the neo-liberal economic model which only serves to perpetuate inequalities.

This update on United Nations reform
and the civil society campaign to
strengthen UN “gender architecture” was
published originally by the Association
for Women’s Rights in Development
(AWID) on 8 August 2008
(www.awid.org) and is being reproduced
by permission of AWID in accordance
with its reproduction policy.

Rochelle Jones, of Australia,

has degrees in Psychology, Peace &
Conflict Studies, International Relations,
and International Development Studies
and extensive experience in business,
government and non-governmental
organizations.

ARTICLE NOTES:

[i]JReform the UN: http://www.
reformtheun.org/index.php/
issues/2063 ?theme=alt4

[ii] Choike. “The UN Reform... and
what about women?” http://www.choike.
org/nuevo_eng/informes/5439 .html

The Gender Equality Architecture
Reform Campaign

Rochelle Jones

United Nations reform and gender

On February 16, 2006, the UN Secretary-General created a new High-level Panel on
UN System-wide Coherence in the areas of development, humanitarian assistance and
the environment. This panel, consisting of 12 men and 3 women, was tasked with rec-
ommending changes to the UN via a “study of the UN’s operational activities [that]
assessed how the UN system works, its comparative advantages, and any areas of
overlap between UN agencies”. The final report, submitted to Kofi Annan in November
2006, included extensive recommendations on consolidating UN operations, but it was
not formally considered by the General Assembly (GA) until April 2007 when the new
Secretary-General, Ban Ki-moon, issued his own response to the Panel’s findings.[i]

Gender and women’s rights issues had not been included among the Panel’s respon-
sibilities until national and international women’s groups lobbied Kofi Annan and
promoted questions within the institution about the effectiveness of the current gen-
der architecture. During the Commission on the Status of Women (CSW) meeting in
March 2006, for example, concerned women’s groups released an Open Letter to the
Secretary-General and member states, highlighting and deploring the lack of gender
equality concerns in the Panel’s initial mandate. This was followed by a number of
regional statements and reports from women’s networks all over the world, present-
ing proposals and recommendations on how UN reform could work for women.[ii]
Due in part to the concerns of women’s rights advocates globally, the mandate of the
Panel was extended to include an analysis of gender equality architecture and gender
mainstreaming.
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What is the GEAR campaign?

Led by the Women’s Environment and Development Organisation (WEDO) and the
Center for Women’s Global Leadership (CWGL), “a stronger women’s entity at the
UN is the focus of this campaign, fully funded to meet expectations and deliver results,
led by an Under-Secretary-General and supported by extensive field presence, account-
able at both the global and national levels, and active in promoting gender mainstream-
ing throughout the UN system”.[iii]

In its first submission to the Panel, WEDO and CWGL outlined the successes and
failures of the current UN system in addressing gender equality, and made several pro-
posals related to reform that would facilitate positive outcomes for women’s empower-
ment. Signed by 116 women’s organisations and networks, this was the beginning of
an advocacy campaign that has continued since 2006. It has become more organised,
signing up over 270 women’s organisations and networks, and officially launched as
the Gender Equality Architecture Reform or GEAR campaign in February 2008 during
the 52nd session of the CSW.[iv]

GEAR Campaign and milestones of the reform process

Reform of UN gender architecture was always going to be a lengthy journey. Since
the creation of the Panel in early 2006 to now mid-2008, women’s rights organisations
have stood their ground and have been influential in such a critical reform process for
the future of gender equality. But there is still some ways to go.

The first major milestone of the reform process was the release of Delivering As One:
Report of the Secretary General’s High Level Panel[v]. This report was released in No-
vember 2006, and reflected significant input from women’s rights advocates. Women’s
organisations from around the world worked together to ensure the Panel made strong
recommendations about strengthening the gender architecture of the UN.

As mentioned earlier, CWGL and WEDO made their first submission to the Panel in
July 2006 that discussed the failings of the current system and proposed a reformed
gender architecture that would be responsive to gender equality and women’s empow-
erment. The key message of this submission was that the new gender equality entity
“must be a strong, women-specific entity mandated to work across the whole UN sys-
tem — one that has the capacity to lead, monitor and to act as a driving force, or cata-
lyst, for the advancement of gender equality and women’s rights, at both the global
and country level. This system-wide women-specific entity must perform three critical
functions. It must have policy-setting responsibilities on substantive issues of gender
equality and women’s rights. It must have the capacity to monitor, with the authority
to ensure accountability, on gender mainstreaming throughout the UN system. Finally,
it must have a field presence to conduct and shape UN operational activities to ensure
that gender equality and women’s rights programming are carried out effectively.”[vi]

CWGL and WEDO sent a Fact Sheet to Panel members at the end of August 2006 to
re-emphasise their key message before the Panel finalised their recommendations to
the Secretary-General. This advocacy was rewarded with the final report making im-
portant recommendations on gender and reflecting many of the concerns of women’s
rights movements.

Testament to the efforts of women’s movements worldwide, in its report, the Panel
“recommends creation of a new high-level Under Secretary General position on gender
who would serve as the head of an entity that would consolidate three already estab-
lished departments of the UN: UNIFEM, the Division for the Advancement of Women
(DAW), and the Office of the Special Adviser on Gender Issues (OSAGI). The new

[iii] WEDO: http://www.wedo.org/cam-
paigns.aspx?’mode=beijingbeyondemail

[iv] Read the GEAR campaign’s key
messages and campaign statement at:
http://www.cwgl.rutgers.edu/globalcen-
ter/policy/unadvocacy/GEAR %20Cam-
paign%?20Statement%20& %20Key %20
Messages%2008%20eng .pdf

[v] “Delivering as One” can be down-
loaded at: http://www.un.org/events/
panel/resources/pdfs/HLP-SWC-Final-
Report.pdf

[vi] Gender Equality Architecture and
UN Reforms. July 17, 2006. http://www.
cwgl.rutgers.edu/globalcenter/policy/
unadvocacy/Gender%?20Equality %20
Architecture%20and%20UN%?20Re-
forms%?20July%202006.pdf
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entity would focus on both policy/global levels and would also strengthen focus on
gender equality at the operational/country levels.”[vii]

The second major milestone of the reform process is yet to pass — the GA endorsing
and taking action on the recommendations of the Panel. Soon after the Panel’s final
report was released at the end of 2006, the GEAR campaign was quick to initiate a sign
on statement calling for rapid endorsement and implementation of the Panel’s recom-
mendations related to the gender architecture of the UN. The GA, however, has not
made any decisions to date relating to the gender architecture. It was initially hoped
that the inter-governmental process would conclude by the end of the 61st Session, but
recommendations from the Panel have not garnered support from member states.

... [H]lowever, a number of steps have been taken since then to move forward on the
issue. In response to a request for more information by the President of the GA, a Con-
cept Note on strengthening the gender architecture was released by the Deputy Sec-
retary-General in August 2007, based on a consultation process with an Inter-Agency
Gender Taskforce. There was consensus amongst Taskforce members that the “existing
architecture for women’s empowerment and gender equality is fragmented and under-
funded and, therefore, inadequate to address effectively General Assembly mandates
on gender and women’s issues.[viii]

The 62nd Session (Sept—Dec 2007) of the GA relaunched discussions on reform, but
gender was not discussed until May 2008 consultations. There has been some signifi-
cant back and forth between the GA and the Secretary-General, with a further note on
gender released in June 2008[ix], and a final Concept Note proposing institutional op-
tions for gender architecture ... (July 23, 2008)[x]. Parallel to the work taking place
within the GA, the GEAR Campaign submitted a statement to the 52nd Session of the
CSW. At the conclusion of the Session in March 2008, it was clear that support for a
new and improved UN gender architecture was overwhelming: “In their national state-
ments, over 40 countries spoke to the need to strengthen the United Nations’ institu-
tional mechanisms on gender equality and called for a consolidated women’s entity led
by an Under Secretary-General and with extensive country presence.”[Xi]

Next steps?

All Member States have acknowledged the importance of gender equality and the need
for implementing gender-related policies, but they disagree on implementing the spe-
cific actions recommended by the Panel. The three institutional options proposed by
the Secretary-General entail consolidation of UNIFEM, OSAGI, DAW and INSTRAW,
and are: a single autonomous fund/programme; a department of the Secretariat; or a
composite entity.[Xii].

Now that the Concept Note from the Secretary-General outlining institutional options
for the gender architecture has been released, it is expected that the GA will consider
these options and eventually make a decision. How long this will take is unknown, but
the GEAR Campaign will continue its advocacy in order to garner the best result for
women.

[vii] See the CWGL’s website: http://
www.cwgl.rutgers.edu/globalcenter/
policy/unadvocacy/gea.html#News

[viii] The first Concept Note from the
DSG to the GA is available at: http://
www.un.org/ga/president/61/letters/
SDOC1599 .pdf

[ix]Secretary-General’s Concept Note on
Current UN System Support to Member
States on Gender Equality

[x]Secretary-General’s Concept Note on
Institutional Options to Strengthen UN
Work on Gender Equality

[xi] The Statement of the 52nd Session
of the CSW Linkage Caucus: http://
www.cwgl.rutgers.edu/globalcenter/
policy/unadvocacy/CSW %2008 %20
Linkage%?20Statement.pdf

[xii] The major differences between
these options are in the areas of gover-
nance and funding — as outlined in the
Concept Note (see Note x)

Toward the end of the 62nd Session of
the General Assembly, under the agenda
item, “Follow-up to the outcome of the
Millennium Summit”, the General As-
sembly adopted (10 September 2008) a
Resolution placing on the agenda for the
63rd Session five sub-issues of System-
wide Coherence, including Gender Equal-
ity & the Empowerment of Women.

The Resolution “requests the Secretary-
General to provide a further, detailed
modalities paper in respect to the options
set out in the Deputy Secretary-General’s
paper ... focusing in particular on the
‘Composite Entity’ option [and funding
of it] with a view to facilitating substan-
tive action by the Assembly within the
63rd session”.

WEM-IGP reported (ReformtheUN.org):
“NGOs campaigning for ‘gender equality
architecture reform’ (GEAR) described
the decision as ‘moving the process for-
ward’” and a ‘happy end’ to the Session,
because it put the issue ... on the 63rd
GA’s official agenda.”
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ARTICLE NOTES:

1 For peacekeeping operations under
Chapter VI and VII of the UN Charter

2 By human security, we refer to “pro-
tecting fundamental freedoms — freedoms
that are the essence of life. It means pro-
tecting people from critical (severe) and
pervasive (widespread) threats and situa-
tions. ... It means creating political, so-
cial, environmental, economic, military
and cultural systems that together give
people the building blocks of survival,
livelihood and dignity”. Human security
thus broadens our concept of security
from the security of states and borders to

[continued]

Gender Training for Peacekeepers:
Preliminary Overview of United Nations
Peace Support Operations

‘Minna Lyytiﬁdinen

1. Introduction

The last twenty years have seen great changes in the nature of conflict and peacekeep-
ing operations globally. United Nations (UN) peacekeeping operations functioned for
decades within the Cold War model of monitoring cease fires and patrolling borders
after inter-state wars. Since the early 1990s, however, conflicts have increasingly taken
place within states and, as a result, the scope of peacekeeping operations has widened
considerably beyond exclusively military tasks. The mandates of UN peacekeeping
operations now cover a vast variety of responsibilities,' such as promoting human se-
curity,? assisting demobilization of former fighters, supporting power-sharing arrange-
ments and elections, strengthening the rule of law, training local police forces, moni-
toring respect for human rights, and promoting economic and social development.

Understanding of the gendered aspects of conflict and violence has also increased in
recent decades. The global women’s movement was instrumental during the 1980s and
90s in demonstrating the prevalence of gender-based violence all over the world, in
war and during peace, and put it firmly on the international policy agenda. Experiences
documented in recent conflicts, such as those in former Yugoslavia, Rwanda and Sierra
Leone have highlighted the vulnerability of women, men, boys and girls to sexual and
gender-based violence. It has become clear that women, men, boys and girls experi-
ence violence before, during and after armed conflicts differently and have different
vulnerabilities, insecurities and coping mechanisms. Furthermore, armed conflict has
an impact on gender roles and relations as women, for example, may have to take up
roles they might not do in peace time — as soldiers, as breadwinners or as prostitutes.
A gendered understanding of violence and security should not simply highlight wom-
en’s victimization: women are also agents in conflict and peace, both as perpetrators of
violence and as peace-makers, and both men and women are victims of gender-based
violence.

When peace support operations arrive at situations of complex internal strife, they
may have several unintended consequences, particularly if the gendered nature of in-
securities and of violence is not clearly understood and taken into account in policy
and practice. In recent years, moreover, the UN has come under fierce criticism over
allegations of sexual exploitation and abuse (SEA) by UN peacekeeping personnel.
Although the organization has a clear policy of zero tolerance,’ a culture of impunity
within certain peacekeeping operations has allowed abuses to take place.* Any sexual
relations between peacekeepers and local civilians are based on inherently unequal
power relations. The fact that abusive sexual relations may have become relatively
accepted by women and men in the host society after years of conflict makes tackling
the issue even more of a challenge. It is clear, however, that a “*peace’ that neglects the
interests of a large part of the community, or that supports, reconstructs, and in some
cases strengthens the inequities in the power structure, relegating women to roles of
subordination and inferiority, cannot truly be a peace worth having — and is unlikely to
be sustainable”.

The importance of gender considerations for the success of peacekeeping operations,
and the urgency of tackling SEA by peacekeepers, has been gradually accepted by
the international community during the past decade.® Three references were made to
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women and peacekeeping in the 1995
Beijing Platform for Action®. Eventually
in 2000, the issues related to mainstream-
ing gender into all aspects of multidimen-
sional peace operations were mapped out
thoroughly in the Windhoek Declaration
and Namibia Plan of Action.'® Soon after,
the Security Council adopted the Resolu-
tion 1325 on women, peace and security,'
which calls for mainstreaming of a gen-
der perspective into all activities of UN
peacekeeping missions, which includes
providing gender training to all peace-
keeping personnel (see Box 1).

DPKO” ¢

measures”.’

Box 1: International Mandates for Gender Training in Peace Operations

The Namibia Plan of Action (2000) calls for gender issues to be “mainstreamed
throughout all regional and national training curricula and courses for peace sup-
port operations, particularly those sponsored directly by the Training Unit of

Security Council Resolution 1325 on Women, Peace and Security (2000) re-
quested that all peacekeeping personnel — military, police and civilian — receive
training on the “protection, rights and the particular needs of women, as well as
on the importance of involving women in all peacekeeping and peacebuilding

While gender mainstreaming requires the integration of gender analysis in all decision-
making, planning and implementation as well as monitoring and evaluation (See Box
2), three concrete efforts have been undertaken in UN missions and by the Department
for Peacekeeping Operations (DPKO): (1) the appointment of specialist gender advi-
sors to a number of missions, (2) attempts to increase the number of women leading
and serving in peace operations and (3) the provision of gender-awareness training to
peacekeeping personnel.'? This paper focuses on the latter and discusses the institu-
tional and political contexts within which gender training has been implemented in UN
missions and troop-contributing countries and presents a preliminary overview of gen-
der training opportunities for peacekeepers globally. Finally, it raises potential ques-
tions for further research and policy discussion. The paper is based on a desk-review
of relevant literature, web based research on the curricula of peacekeeping training
centres as well as the responses to questionnaires sent to all UN peacekeeping missions
and a number of national and regional training centres. The paper also draws on the
information collected during a three-week virtual discussion on gender training in the
security sector, hosted by UN-INSTRAW."

2. Gender training for peacekeepers —
current practice & institutional arrangements

The training of military, police and civilian peacekeepers on gender issues is intended
to improve their capacity to fulfill the mandate of the mission through

* building “a common understanding of the values they are to uphold when
working for the United Nations, [such as] the principles of equality between women
and men and non-discrimination based on sex”;'*

* helping peacekeepers understand the social context in which peacekeeping
operations are carried out and the ways in which relationships between men and wom-
en and gender roles and responsibilities are transformed by violent conflict;'> and

* making peacekeepers aware of the positive or negative impacts that their
actions can have on the host country and develop basic skills of gender analysis.'®

[The] United Nations stresses that gender training “is [...] not a luxury, but a require-
ment for improving the effective discharge of the mission’s mandate and reducing
both harmful forms of behaviour by peacekeeping personnel and unintended negative
effects of mission policies and programmes”.!”

Peacekeeping troops should receive gender-awareness training both during their pre-
deployment training programme in the troop-contributing country and once they arrive
in mission. The arrangements for both types of training are reviewed in the following
sections, after which the tools, curricula and reach of gender training are discussed in
more detail.

ARTICLE NOTES continued:

the lives of people inside and across those
borders. Commission of Human Security,
Human Security Now (New York: United
Nations Commission on Human Security,
2003): 4.

3 United Nations Secretariat, “Secretary
General’s Bulletin: Special measures
from protection from sexual exploitation
and sexual abuse (ST/SGB/2003/13)”
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2003); United Nations General Assembly,
“A comprehensive review of a strategy to
eliminate future sexual exploitation and
abuse in United Nations Peacekeeping
Operations (A/RES/59/300)” (New York:
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4 United Nations General Assembly,
“A comprehensive strategy to eliminate
future sexual exploitation and abuse in
United Nations Peacekeeping Operations
(A/59/710)” (New York: United Nations,
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al Abuse and Exploitation: Power Tools in
Peacekeeping Missions” Conflict Trends
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Boys? Ending Sexual Violence and Abuse
in UN Peacekeeping Missions (Washing-
ton: Refugees International).

5 Angela Mackay, “Training the uniforms:
gender and peacekeeping operations”, De-
velopment in Practice 13.2 (2003): 221.

6 United Nations, “Windhoek Declara-
tion, The Namibia Plan of Action on
Mainstreaming a Gender Perspective in
Multidimensional Peace Support Opera-
tions” (Nairobi: UN, 31 May 2000a).
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Box 2: Definitions

Gender refers to “social attributes and opportunities associated with being male and female. These attributes, opportunities
and relationships are socially constructed and are learned through socialization. They are context/time-specific and change-
able. Gender defines power relations in society and determines what is expected, allowed and valued in a woman or a man in
a given context.”'®

Gender-based Violence (GBV) refers to violence targeting women or men, girls or boys on the basis of their gender or sexual
orientation. It includes, but is not limited to, sexual violence, which is often used as an instrument of terror and torture in armed
conflict situations."”

Gender mainstreaming is “the process of assessing the implications for women and men of any planned action, including
legislation, policies or programmes, in any area and at all levels. It is a strategy for making women’s as well as men’s concerns
and experiences an integral dimension in the design, implementation, monitoring and evaluation of policies and programmes
in all political, economic and social spheres, such that inequality between men and women is not perpetuated.”?

Gender training is “a capacity-building activity that aims to increase awareness, knowledge and practical skills on gender
issues by sharing information, experiences and techniques as well as by promoting reflection and debate. The goal of gender
training is to enable participants to understand the different roles and needs of both women and men in society, to challenge
gender-biased and discriminatory behaviours, structures and socially-constructed inequalities, and to apply this new knowl-

edge to their day-to-day work.”*!

cive conditions”.?

Sexual exploitation is “any actual or attempted abuse of a position of vulnerability, differential power, or trust, for sexual
purposes, including, but not limited to, profiting monetarily, socially or politically from the sexual exploitation of another”.**

Sexual abuse refers to “actual or threatened physical intrusion of a sexual nature, whether by force or under unequal or coer-

7 United Nations, “UN Security Council
Resolution 1325 on Women, Peace and
Security (S/RES/1325)” (New York: UN,
31 October 2000b).

8 Elisabeth Rehn & Ellen Johnson Sirleaf,
“Women, War and Peace, An Indepen-

2.1 Pre-deployment training

The primary responsibility to train peace-
keepers is on the Member States before
troops depart on mission,* and thus the
extent to which peacekeeping personnel
receive pre-deployment gender training

Box 3: Major troop-
contributing

dent Experts’ Assessment of the Impact | depends largely on different troop-con- countries
of Armed Conflict on Women and Wom- | tributing countries’ policies and priorities.
en’s Role in Peace-building” (New York: { The UN Department for Peacekeeping Troops Country
United Nations Development Fund for { Operations (DPKO), on the other hand, 1. Pakistan 10173
Women, 2002). has developed training materials for the 2. Bangladesh 9675
use of Member States and it also offers 3. India 9471
9 United Nations, “Beijing Declaration { advice and supplementary training events, 4. Jordan 3626
and Platform for Action (A/CONF.177/20 { such as training of trainers, on request to 5. Nepal 3564
(1995) & A/CONF.177/20/Add.1)” (New { national and regional training centres.? 6. Ghana 2907
York: UN, 15 September 1995). The DPKO Training and Evaluation Ser- 7. Uruguay 2583
vice (TES) has developed generic train- 8. Italy 2539
10 United Nations 2000a. ing packages available online to all mem- 9. Nigeria 2465
ber states for the pre-deployment training 10. France 1975

11 United Nations 2000b.
12 Rehn and Johnson Sirleaf 2002.

13 Tonisson Kleppe, Toiko, “Gender
training and capacity building for the

of military and civilian police personnel.
Training materials for the pre-deployment
training of civilian personnel have not
been developed to date,” but our prelimi-
nary overview of peacekeeping training
centres?’ shows that a number of centres

The top 10 countries make up 59%
of all UN military and police troops.

Source: UN DPKO, March 2007
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that provide pre-deployment training for civilian peacekeepers have included gender
training in their programmes.

As peacekeeping training is primarily a responsibility of troop-contributing countries,
the levels of training between troops from different countries [are] likely to vary. It is
noteworthy that the countries with most capacity to train peacekeepers, both in tradi-
tional duties of cease-fire monitoring and in the new challenges of multidimensional
peace operations, are generally countries that send relatively few troops. The bulk of
UN peacekeeping personnel come from developing countries (see Box 3) with lim-
ited resources and capacity to train their troops.® A Refugees International study? in
West Africa, for example, found that on the whole troops had received very little pre-
deployment training on non-technical issues, such as preventing sexual exploitation
and abuse. Similarly, our overview revealed that most opportunities for gender train-
ing are in countries of the North, rather than in those countries of the South where the
majority of troops originate. Notable exceptions include the African Center for the
Constructive Resolution of Disputes (ACCORD) in South Africa, Centro Argentino de
Entranamiento Conjunto para Operaciones de Paz (CAECOPAZ) and Centro Conjunto
para Operaciones de Paz de Chile (CECOPAC), which all provide gender training to
military, civilian police and civilian peacekeeping personnel. Overall, there is a dearth
of representative data on the extent to which gender issues are included in pre-deploy-
ment training and the percentage of personnel that it reaches.

2.2 In-mission training

Peacekeeping personnel receive induction trainings as they arrive at peacekeeping mis-
sions, with military and civilian police often trained separately from civilian staff. The
extent to which gender training is included in the induction varies from one mission to
another but tends to be stronger in missions that have gender advisers on their staff.*
The induction sessions on gender awareness are short, ranging from thirty minutes to
two hours. They are generally conducted by the gender adviser or other gender unit
staff, or, in missions without a gender unit, the gender focal point may take up the
responsibility of delivering the induction in addition to his or her daily responsibilities.
Due to time limitations or language barriers, not all incoming personnel can be briefed
by gender unit staff. In such situations, in the United Nations Organization Mission in
the Democratic Republic of Congo (MONUC) for example, contingents are trained by
officers who have been trained by the gender unit.

The United Nations Institute for Training and Research (UNITAR) conducted a train-
ing programme on the Special Needs of Women and Children in and after Armed
Conflict which provided gender training for civilian personnel on request in eight UN
peacekeeping missions and one peacekeeping training centre between 2001 and 2006.
The first phase of the project was completed by the end of 2006 and operations are
suspended until the funding situation permits them to resume, but training materials as
well as reports of in-mission trainings conducted by the project are still available on
their website !

2.3 Training tools and materials

Gender training materials aimed at peacekeeping personnel have been developed over
the last seven years. The Gender and Peacekeeping Online Training Course > prepared
by UK Department for International Development (DFID) and the Canadian Depart-
ment of Foreign Affairs and International Trade (DFAIT) in 2000, laid the ground work
for gender training for peacekeepers and can still be accessed online*® by any interested
individuals. The website contains a thorough and conceptually solid three-day train-
ing programme, and can be used as a reference document by gender trainers or other
individuals working in peacekeeping operations. The tool has been critiqued for being
pitched at a rather academic level that is too sophisticated for its intended audience, i.e.
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all levels of personnel deployed to peacekeeping missions. Further development and
updating of the course have been hampered by the fact that it does not have a single
institutional home .**

DPKO drew on and developed this existing material as they introduced Gender and
Peacekeeping as one of their Standardized Generic Training Modules (SGTM) for mil-
itary and civilian police peacekeeping personnel in co-operation with Member States’
militaries.*> At present, these standardized modules include Gender and Peacekeeping
Operations (SGTM 5c¢) and the more recent Gender Equality in Peacekeeping (SGTM
17), which have both been designed to be more accessible to a broad range of audiences
among police and military personnel than the rather academic Gender and Peacekeep-
ing Online Training Course >® The training modules are available to Member States for
pre-deployment training of military and civilian police personnel. It is noteworthy that
DPKO has not developed training modules specifically for civilian personnel to date.*’
DPKO has also developed a training module on gender and peacekeeping, specifically
for use during in-mission training.*®

The UNITAR Programme of Correspondence Instruction in Peacekeeping Operations
(POCI) provides a correspondence course on Gender Perspectives in UN Peacekeep-
ing Missions,”® available to any interested individuals and specifically aimed at UN
personnel deployed to peacekeeping missions. Their E-Learning for African Peace-
keepers (ELAP)* initiative allows military, police and gendarmerie peacekeeping per-
sonnel who are citizens of African nations to take all UNITAR POCI distance-learning
courses free of charge. To-date most graduates of the course on Gender Perspectives
are from African countries and have taken the course under the auspices of ELAP.*!

In developing its gender training modules, DPKO strives to take advantage of local
resources by cooperating with local women’s organizations as well as UN entities with
specialist knowledge on gender issues, such as UNIFEM.** This was the approach tak-
en in the development and piloting of the Gender and Peacekeeping In-Mission pack-
age. When local representatives were included as part of a resource group during the
training in the UN missions in Ethiopia and Eritrea, Sierra Leone and the Democratic
Republic of Congo (DRC) “the results were fantastic because the ‘peacekept’ were

able to provide context and translate ‘gender’ in that society for the peacekeepers”.*

The training materials discussed here ... provide a great deal of input for gender train-
ers to use in pre-deployment and in-mission training and their use also allows trainers
to conform to standards, definitions and prioritizations set by DPKO. The responses to
our questionnaire sent to peacekeeping training centres and mission gender advisors
suggest that trainers make a lot of use of these standardized materials but also often
adapt them to some extent to fit the needs and context of the peacekeeping mission
or the troop-contributing country in question. In fact, Mackay argues that “[f]or pre-
deployment training the material should be broad and generic, incorporating a wealth
of different examples. For in-mission training, it will be important to contextualise
and offer local examples whose relevance the peacekeeper will immediately be able
to test.”*

2.4 Curriculum and methods

Gender training for peacekeepers may take many forms and contents, as trainers often
use parts of the standard modules developed by the DPKO and tailor them to the needs
of the mission, of the training participants or according to the country’s own policies
and priorities regarding gender and peacekeeping.

Topics that are often dealt with in gender training for peacekeepers include:*
* The concept of gender: although gender training for peacekeepers is gener-
ally very practice-oriented, some conceptual clarifications are needed to explain the
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concept of gender, the ways in which it differs from the concept of sex and varies from
one culture to another. Discussing cultural differences in gender roles can highlight
the ways in which gender norms are socially constructed and prepare peacekeepers to
understand different gender norms in the new culture.

e Many trainers introduce Security Council Resolution 1325 on Women,
Peace and Security, which is considered a useful entry point to the topic and supports
a rights- and mandate-based approach to gender training.

* The standardized modules developed by DPKO devote considerable time to
the gender aspects of armed conflict, including the differing roles, responsibilities,
insecurities and vulnerabilities of men, women, boys and girls as well as the impact
that violent conflict can have on gender relations.

e Human rights: the 17th Standardized Training Module approaches gender
equality questions with a rights-based approach, which means that rather than appear-
ing to impose their form of morality on the training participants, the trainer can draw
on internationally accepted human rights norms as a basis for discussing issues related
to gender equality in peacekeeping.*®

* Some trainings also deal with the issue of gender equality in the workplace
and attempt to raise the awareness of the participants about policies and procedures re-
garding gender-based discrimination and/or sexual harassment in UN missions.

Although troops are often trained separately on issues relating to Code of Conduct of
UN personnel, which covers the organisation’s position on and definition of sexual
exploitation and abuse (SEA), the latter is sometimes also covered in gender train-
ing modules. There is some disagreement among practitioners on whether SEA issues
should be included in gender training modules, as, according to some, SEA should be
seen as a code of conduct issue and might otherwise take up valuable time allocated
to gender training. Proponents argue, however, that SEA and the culture of immunity
that many perpetrators enjoy in peacekeeping missions is closely linked to existing
gender stereotypes and unequal gender relations as well as experiences of sexual and
gender-based violence during conflict.” Even in cases where gender training is a sepa-
rate activity from SEA training, discussing gender roles and inequalities can be a good
entry point to addressing SEA .

Finally, it is noteworthy that although gender-awareness is raised in specific training
modules dedicated to gender equality in peacekeeping operations, gender is clearly a
cross-cutting issue in all peacekeeping activities, and thus should be discussed through-
out the training programme for peacekeepers.* Mainstreaming gender issues into the
regular training agenda is a good way to get around the problem of lack of time allo-
cated to gender training® and may increase the acceptance of gender as an integral con-
sideration in all aspects of peacekeeping operations. In our overview of gender training
for peacekeepers, we came across a handful of training centres that have already made
attempts to mainstream gender into all of their courses, such as the Austrian Study
Centre for Peace and Conflict Resolution (ASPR), the Centre for International Peace
Operations (ZIF) in Germany, or the Folke Bernadotte Academy (FBA) in Sweden.

In terms of training methods, most gender training materials call for a mixture of pre-
sentation/lecture, debate, case studies and operational exercises. Some complement the
training with audio-visual materials, and Dahrendorf recommends that the UN Public
Information Office could support mission gender units in developing audio-visual ma-
terials, such as mission-specific training videos, “that illustrate the impact and context
of sexual exploitation and abuse™'. In the Virtual Discussion on Gender Training for
Security Sector Personnel moderated by UN-INSTRAW,>?> a number of gender train-
ers underlined the fact that gender training should be interactive, include discussion
and debate, and deal with issues of practical relevance to the participants’ work.* In-
teractive methods may sometimes, however, be difficult to implement in hierarchical
contexts. Mackay’s experience of piloting her training tool in East Timor was, for ex-
ample, that “[w]orking as self-starting groups exploring problems together was not a

We know what it takes for a strat-
egy to succeed. It takes awareness-
raising. It takes effective security
measures, including training for
national military and police
forces. It takes close monitoring
of human rights. And it requires
prosecuting all perpetrators to the
full extent of the law.

~Secretary General Ban Ki-moon,
UNSC session on Women, Peace
and Security, 19 June 2008
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(United Nations 2000a), for example.

50 Tdnisson Kleppe 2007.

51 Nicola Dahrendorf, “Sexual Exploita-
tion and Abuse: Lessons Learnt Study. Ad-
dressing Sexual Exploitation and Abuse
in MONUC” (New York: UN DPKO Best
Practices Unit, 2006) 16.

52 In collaboration with the Geneva Cen-
tre for the Democratic Control of Armed
Forces (DCAF) and the OSCE Office
for Democratic Institutions and Human
Rights (ODIHR).

53 Tonisson Kleppe 2007.
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developed skill in most cases. Participants would generally defer to the senior person
present and were reluctant to voice an opinion.”*

2.5 Target audience and reach

Gender training for peacekeepers is aimed at military, civilian police and civilian per-
sonnel deployed to UN missions. While many national defence academies mainly offer
training to military and police personnel, a number of training centres — such as the
Centre for International Peace Operations (ZIF) in Germany; the African Centre for
constructive Resolution of Disputes (ACCORD) in South Africa, or the Folke Berna-
dotte Academy in Sweden — offering training to civilian personnel have incorporated
gender-awareness training into their curricula. As mentioned above, DPKO’s work on
gender training has mainly focused on modules for military and civilian police person-
nel, although training has also been provided to civilian personnel in the past through
UNITAR’s Specific Needs of Women and Children during and after Armed Conflict
training programme.

The extent to which gender training reaches peacekeeping personnel and what impact
it has on peacekeeping operations and interaction between UN personnel and local
population is clearly an issue in need of further research. [P]reliminary [studies] ... al-
ready suggest that there are considerable gaps in the reach of gender training in a num-
ber of key troop-contributing countries. Similarly, not all UN peacekeeping missions
have sufficient resources to train all incoming troops on gender issues. These capacity
gaps are most pronounced in missions without gender units. It is also not always clear
whether in-mission training reaches all troops due to language difficulties.® Often only
the commanding officers speak the “mission language”, while most troops only speak
their native tongue >

3. Challenges in gender training for peacekeepers and opportunities for future
research, policy and practice

The issue with gender training
is the emotional rather than the intellectual challenge it presents. From the
outset, it is at some level a politicised discussion. It strikes at the centre of
everyone’s being, male or female, because it is about beliefs, values, prac-
tices, expectations, and attitudes that identify every one of us. Long-held
assumptions are likely to be challenged, issues of power & control confron-
ted, and a demand made to look at the world from a different perspective >’

The political nature of gender training raises challenges ... at the institutional level
as well as in the classroom. One of the greatest challenges at the institutional level
is the lack of resources and political will allotted to gender training and the resultant
gaps in institutional capacity. As discussed above, the capacity to train peacekeeping
troops in general, and with regard to gender in particular, is distributed very unevenly
in geographic terms and the strongest training capacities tend not to coincide with
the countries that contribute the most troops to UN missions, such as those in South
Asia and Sub-Saharan Africa. Furthermore, the uneven coverage of pre-deployment
gender training is also related to differing status that gender issues have in each troop-
contributing country’s peacekeeping agenda. For, “no matter what training material is
produced, the issue of sovereignty prevents the UN from making it enforceable. UN
personnel can suggest, request, persuade — but not enforce or insist on the delivery of
training.”®

In-mission gender training is also very dependent on the leadership of the mission and
their commitment to the cause as well as the existence of a specialised gender unit. Too
often, the training of and awareness-raising among senior management is overlooked;
it is assumed that they already know and understand.”® “Without their commitment,
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[however,] the ‘simple soldier’ lacks support and reinforcement for any positive steps
taken in the gender arena.”® Furthermore, the full institutionalization of gender train-
ing in contexts of high staff turnover, such as peacekeeping missions, can only be pos-
sible with the full support of senior management.*'

In all missions, gender advisors and gender focal points have to tackle the huge task of
briefing all incoming staff, often with little notice, and working to institutionalize gen-
der training: “The high levels of staff turnover and the ongoing rotation of uniformed
personnel result in the need for gender units to invest greatly in providing briefings
and training to new staff on an ongoing basis.”®> Dahrendorf® suggests that training
of in-mission trainers on gender issues and SEA would improve the reach of gender
training and allow for the integration of gender issues to the wider induction training
programme.

The fact that not all peacekeeping missions have a gender unit, moreover, is an ob-
stacle to the goal of providing gender training to all incoming troops in each mission.
In missions without gender units, assigned gender focal points have to deal with this
task in addition to their “day jobs” and sometimes do not have the required capacity to
undertake gender training for incoming staff. In some cases, however, such as in the
UN missions in Cyprus and Georgia, the Gender Focal Point has taken the initiative to
give short induction presentations to all staff on mission-specific gender issues, such as
human trafficking. Without institutionalized (and properly funded) gender units in each
mission, however, such training remains dependent on the enthusiasm and capacity of
individual staff members.

The political nature of gender training also results in a number of challenges for gender
trainers in terms of training curriculum and methods. As the UN underlines,

By distinguishing between sex (a biological term) and gender (a social and
cultural construct), gender training challenges traditional ways of thinking
and uncovers common assumptions about women and men. Some personnel
may find that discussing how culturally defined roles and responsibilities for
women and men differ among regions and communities can be unsettling or
even confrontational %

These challenges include the question of how to introduce the concept of gender and
how to teach gender analysis in a non-confrontational as well as a practice-oriented
way. One goal of gender training is to highlight, and to some extent challenge, prevail-
ing gender relations and norms, and not just discuss women as a homogeneous “vulner-
able group”. This may involve problematizing dominant constructions of masculinity,
which the military and police often draw on, and trainers have to find innovative ways
to avoid causing a sense of accusation and encourage participants to consider new
ways of seeing the world.®

4. Conclusions

60 Ibid. 221; see also Tonisson Kleppe
2007.

61 With the aim of increasing the out-
reach of gender training for senior mis-
sion leaders, the UN DPKO has initiated
a Training-of-Trainers programme, which
gives gender trainers the readiness to con-
duct gender training sessions for senior
mission leaders.

62 United Nations, 2006b; see also Mar-
tin, 2005; Higate, Paul, “Gender and
Peacekeeping. Case Studies: The Demo-
cratic Republic of the Congo and Sierra
Leone”, Institute for Security Studies
Monograph No. 91 (Pretoria).

63 Dahrendorf 2006.
64 United Nations 2004: 46.

65 For a detailed account on best practic-
es for gender training within the security
sector, see Tonisson Kleppe, Toiko, “Gen-
der Training for Security Sector Person-
nel — Good and Bad Practices”, Gender
and Security Sector Reform Toolkit (UN-
INSTRAW, DCAF, OSCE ODIHR).

66 ... Although primarily covering gender
training for UN peacekeepers, we came
across ... training centres that provide
gender training for other entities, such as
the OSCE. Further study of gender train-
ing in a broader sample of peacekeeping
missions could help us understand better
the institutional and political factors that
have an impact on the quality and reach of
gender training as well as document fur-
ther experiences and best practices.

This brief background paper aims to have provided an introduction to gender training for peacekeepers and discussed the institu-
tional arrangements and political challenges for its implementation. It suggests that while important advances have been made dur-
ing the past years in institutionalising gender training for all peacekeeping personnel by troop-contributing countries, peacekeeping
missions and the UN DPKO, there are still important gaps in the reach of gender training, as its implementation varies considerably
from one country or mission to another.

A number of issues for further research arise from the discussion. First, assessing the reach and degree of implementation of gender
training is clearly a topic that requires further investigation so that the greatest capacity gaps and the most pressing political resis-
tance can be identified. Second, the impact of gender training on the behaviour and attitude of peacekeeping personnel and their
impact on the ground is an under-researched area, and such evaluation would be crucial for identifying the best training tools and
methods as well as for advocating for further resources. Third, while this paper has provided a preliminary overview of gender train-
ing for UN peacekeeping personnel, it would be important to extend the analysis to other peace operations (such as those led by the
OSCE® the Economic Community of West African States, or the African Union) as well as to the work of humanitarian personnel
not covered by UN codes of conduct.
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Brigid Inder is Executive Director
of Women’s Initiatives
for Gender Justice (WIGJ).

This talk at the Gender Justice Forum
held in The Hague on 7-8 July 2008,
organized by WIGJ, Africa Legal Aid
(AFLA, the initiators), and the Inter-
national Criminal Tribunal for Rwanda
(ICTR), is printed with her permission.

The Future of Gender Justice:
The Work of the ICC & Other Bodies

ﬁm’gicf Inder

The Women’s Initiatives for Gender Justice was very happy to work with Africa Legal
Aid and the International Criminal Tribunal for Rwanda (ICTR) in arranging this event
as we review the progress, consider the challenges and assess the most strategic oppor-
tunities to advance gender justice and its integration in international criminal law.

As we have heard over the past two days, the jurisprudence of the ICTR has taken
forward many issues, their work has been historic and ground-breaking. It provided
the first decision for rape as genocide and several other important decisions regarding
gender-based crimes. The ICTR also brought the first charges before an international
tribunal against a woman for genocide. Of the seven women indicted for international
crimes, five relate to the Rwandan genocide; one, the former Minister of Family and
Women’s Development, is being prosecuted by the ICTR as part of the Butare trial
— she is charged, amongst other crimes, with genocide and rape as a crime against
humanity. Of the four remaining women, two were prosecuted by Belgium under the
principle of universal jurisdiction; one was prosecuted by the Gacaca Court in Rwanda;
and, lastly, Agathe Habyarima, the first Lady of Rwanda during the genocide, is cur-
rently under investigation in France.

The ICTR is also significant because of the appointments of nationals from African
states to lead and administer the process of justice and accountability. This leadership
has enhanced and shaped the practice of international criminal law and given us both a
body of jurisprudence and new methodologies for the administration of justice. Cur-
rently at the ICTR two of the three organs of the Tribunal are led by Africans. At the
ICC none of the organs of the Court — nor its related bodies, [including] the Assembly
of States Parties ... — are led by an African, despite Africa being the region with the
largest number of States Parties to the Rome Statute. Although the ICC lacks sufficient
appointments from Africa in key decision-making positions, it does have a better re-
cord than the ICTR on gender statistics, with 30% of organs led women, compared
with none at the ICTR, and 44% of judges at the ICC are women, compared with 28%
at the Tribunal.

Jurisprudential success for gender justice doesn’t start with the final decision. It begins
with having the institutional competence, the staff and policies to ensure effective in-
vestigations, sound charging and prosecution strategies, support and protection mea-
sures for witnesses and victims — to create the environment where visionary and solid
jurisprudence can flourish. So the staff profile of the Court matters both for principles
of equality and representation but also for building a competent institution capable of
delivering gender-inclusive justice.

Despite the millions of women “victims” of gender-based crimes in war, there have
only ever been around 40 cases with decisions convicting perpetrators of these crimes,
and almost all of this jurisprudence has been produced in the last 15 years by the ad
hoc tribunals and Special Court for Sierra Leone and the Special Unit for East Timor.
As such, the jurisprudence for gender-based crimes is relatively new in the field of
international criminal law.

Women’s rights advocates, through a series of UN conferences in the early to mid-
1990s, firmly put women’s rights and violence against women on the international po-
litical agenda. This momentum, followed by the work of feminist advocates, individual
allies, and the courage of women victims and witnesses before the ad hoc tribunals,
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helped put sexual violence on the pros-
ecution radar. But in some ways feminists
have become victims of our own suc-
cess, in that having worked so hard to get
crimes of sexual violence and rape on the
table, they are now often seen as “wom-
en’sissues” or “women’s crimes” with the
consequence of being taken less seriously,
and the breadth of gender-based violence
is too often confined to charges of rape. It
is not that sexual violence should be seen
as a “women’s crime”, it is that the gen-
dered nature of sexual violence must be
understood.

This is very important, because under-
standing the gendered nature of violence
against women means investigations
will be more effective and prosecutions
will charge these crimes more forcefully,
more accurately and more widely. In other
words, it is important that the specificity
of charges is included, such as sexual vio-
lence and rape being charged as such (as
crimes against humanity or war crimes),
but they should also be charged as torture
and as mutilation — crimes historically
taken more seriously, and, in combination
with the specific sexual violence charges,
more adequately reflect[ing] the use, pur-
pose and impact of sexual and gender-
based violence as a weapon of war.

To prosecute gender-based crimes effec-
tively, there needs to be an understanding
of the underlying, pre-existing conditions
of gender inequality which provide the
context for violence against women in-
cluding during armed conflict.

But is it really possible or even realistic
to hope that we can address pre-existing
gender or racial discrimination underly-
ing violent crimes through jurisprudence?
No, or at least not by jurisprudence alone.
But it is possible and necessary for an in-
stitution like the ICC to understand the
discriminations embedded in the gender
violence and other crimes under its inves-
tigation. Because by understanding the
intention of these acts the Court will be
able to bring charges which address not
just the acts themselves but their power,
purpose and impact.

Rape is an effective weapon of war, pre-
cisely because it relies on pre-existing

norms, standards & belief-systems regard-
ing gender inequality to create a break-
down within the community: to fracture
individual and family networks; to splin-
ter social and cultural connections and as-
sert ethnic dominance through the use of
acts already legitimized as the means of
expressing dominance — that is, through
sexualized violence, most commonly
rape, predominantly against women.

It isn’t of course possible to end gen-
der discrimination and violence against
women through prosecutions, but it is
surely only possible to prosecute gender-
based crimes effectively when an analy-
sis of gender discrimination and violence
against women is applied.

Since 2006, the Women'’s Initiatives for
Gender Justice has conducted four docu-
mentation missions in the DRC, interview-
ing victims and survivors of gender-based
crimes. This documentation was carried
out in collaboration with local women’s
right and humans rights partners. In total
we have documented 112 interviews with
women survivors and witnesses of sexual-
ized violence. The documentation relates
largely to the 4 primary militia groups
indicted by the ICC for crimes commit-
ted in the Ituri region. Our analysis shows
that:

* 95% interviewees experienced
rape in some form, either as a gang rape,
and/or rape, and/or as “wives” of militia;
this includes male interviewees who were
forced to rape women.

* 62% said they saw rapes com-
mitted against other women and girls, in
most cases without specifying who the
other persons raped were.

* 37% of victims/survivors who
suffered sexual violence experienced gang
rape — a few on more than one occasion
by the same perpetrators or members of
the same militia group. For an additional
40% of interviewees, gang rape could be
inferred, but it is not clear and this should
be further investigated.

e Of the 37% who were gang-
raped, 57% specified the number of per-
petrators: the average number of perpe-
trators in the gang rapes was 4; numbers
rang[ed] from 2—10 perpetrators.

e 74% of victims/survivors of
sexual violence were abducted. Of these

70% were abducted and subsequently en-
slaved in a camp and 12.8% were abduct-
ed and subsequently enslaved in a house
outside a camp. Of the remaining 16.7%
uncategorized interviewees.

* 20% indicated that they became
pregnant as a result of the sexual violence
they endured.

* Only 35% received some form
of medical assistance.

We can see from this example that the
violence committed against women is ex-
tensive and multi-faceted, systemic and
gendered.

The Akayesu decision' is so powerful
because it is the decision which most
closely reflects the experience of women
victims/survivors of gender-based crimes
and most accurately captures the power
dynamics, meaning and purpose of rape
in armed conflict, and it gave criminal law
another way of understanding rape and
sexualized violence.

Like the ICTR, the Statute for the ICTY
provided a limited codification of gender-
based crimes; the jurisprudence from the
tribunal established historic benchmarks
for the prosecution of these crimes in
international criminal law. It was not de-
terred by a narrow statute from bringing
expansive prosecutions. The reverse ap-
pears to be true for the ICC. The Rome
Statute contains the most advanced artic-
ulation of gender-based crimes in history
in relation to international criminal law.
And yet the practice of the Court does not
yet match this potential. Despite having
an expansive Statute, the prosecutions at
this stage appear to be narrow and cau-
tious.

In our new publication — Making a State-
ment — we review the charges and pros-
ecutions of gender-based crimes by the
ICC [from] its beginning until June 2008.
58% of those charged are charged with
gender-based crimes. In truth it should be
all those indicted so far, because, as either
leaders, founders, or senior commanders
of militia groups, they bear the greatest re-
sponsibility for the ordering and carrying
out of these crimes. Although charges for
sexualized violence exist to some extent
in all four conflicts under investigation,
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there are no comprehensive charges for
these crimes against any of the individu-
als or in any of the situations — mean-
ing, there [is] a range of gender-based
crimes committed for which there are no
charges, and there are charges for crimes
that lack texture and fullness. In the first
case before the ICC, there are no charges
for gender-based crimes and, although the
charges are for the enlistment and con-
scription of child soldiers, no girl soldiers
have been recognized as victims and able
to participate in the proceedings.

For the DRC, many local and internation-
al NGOs have documented widespread
commission of sexual violence [as have]
several bodies of the United Nations, in-
cluding the Special Rapporteur on Vio-
lence Against Women, who described
the situation in eastern DRC as the worst
crisis of violence against women that
she had encountered in her work. But it
wasn’t until June 2008, the 5th year of
investigations in the DRC, that someone
was charged by the ICC with any form of
sexual violence.

Yes, there are charges for gender-based
crimes in some of the indictments before
the ICC. But the field of international
criminal law and women victims & sur-
vivors of these crimes need more than
the optics of gender charging, more than
gender visibility in indictments. It is im-
portant that the Court progresses from
gender visibility to purposeful prosecu-
tions — prosecutions which intend to ad-
vance the jurisprudence, which reflect the
impact of these crimes, which understand
the purpose of gender-based crimes in the
context of a conflict or specific incident,
and which contribute to the deterrence of
violence against women. The Office of
the Prosecutor (OTP) doesn’t need to feel
timid in its charging of violence against
women — it has the Statutory basis, the
distinct mandate, and the positive obliga-
tion to do so.

Women are looking for the Court to pros-
ecute these crimes with vision and direc-
tion, with determination and purpose, and
with clarity about its intention to contrib-
ute to international criminal law in rela-
tion to justice for women.

I would like to propose 4 strategies that
may assist the OTP to meet the current
and future challenges in this area:

1. First - to appoint a Gender Legal Advi-
sor, as mandated by the Statute, to sup-
port the development of investigation and
prosecution strategies regarding gender-
based violence for each investigation and
every case.

2. Develop more effective legal strate-
gies and better case planning. Many of
the fundamental challenges before the
Court today could have been avoided or
resolved ahead of time with more effec-
tive planning and anticipation of foresee-
able problems. The OTP should be seen
to be developing practices which advance
rather than re-visit fundamental legal
principles.

3. The need to strengthen community
relationships — not only to manage ex-
pectations, but to address the proximity
of victims to justice. Victims don’t get
to shape or own the process of justice,
but they should be able to own the out-
comes of the justice process. Community
relationships would also give the court
greater access to community informa-
tion and knowledge regarding incidents,
attacks and massacres. The Court has a
tendency to undervalue the importance
of credible and respectful relationships
with local NGOs and other community
structures that sustain communities dur-
ing conflicts.

4. Lastly - to support the Election of a
new Deputy Prosecutor as Head of Inves-
tigations, [a] post [that] has been unfilled
since it became vacant with the departure
of Serge Brammertz in January 2006.

Others Responsible

Of course the ICC is not the only inter-
national institution with a responsibility
for advancing gender justice. The UN and
its bodies have a key responsibility; the
Security Council, Peacebuilding Com-
mission, UNIFEM, and Peacekeeping
Division are some of the crucial bodies
to address and advance gender justice. On
19 June UN Secretary General Ban Ki-
moon announced [that he would] appoint
a UN envoy tasked with advocating for an
end to violence against women.

We are all aware of Resolution 1325
on the participation of women in peace-
building. The resolution calls for an in-
crease in the participation of women in all
decision-making levels in conflict resolu-
tion; it calls for the Secretary General to
appoint more women as special envoys,
and for the UN to incorporate a gender
perspective in peace keeping operations;
it calls on all parties to armed conflict to
take special measures to protect women
and girls from gender-based violence,
particularly rape and other forms of sexual
abuse, and all other forms of violence in
situations of armed conflict. It emphasiz-
es the responsibility of all States to put an
end to impunity; it stresses the important
role of women in the prevention and reso-
lution of conflicts and in peace-building,
and the importance of their equal partici-
pation and full involvement in all efforts
for the maintenance and promotion of
peace and security.

But nowhere does Resolution 1325, or
any other UN resolution, call for the ap-
pointment of women as Chief Mediators
to peace talks — a role crucial for the suc-
cessful resolution of conflicts.

We recently reviewed the post of Chief
Mediator in 11 conflicts (Burundi, East
Timor, Sierra Leone, Palestine/Israel,
Northern Ireland, Liberia, Kenya, Uganda,
Bosnia, Georgia, and Angola) and none of
the Chief Mediators were women. There
were women involved on the teams of the
parties to the peace talks and, in the case
of Northern Ireland, women formed their
own political party to be able to participate
directly in the negotiations. In some of the
conflicts we reviewed, women have been
present on the mediation teams, as in Ke-
nya and Burundi. Women activists have
been involved in some conflicts advocat-
ing for parties to support gender-inclusive
provisions in the Peace Agreements, such
as in Uganda. Women Special Represen-
tatives of the Secretary General have been
involved in post-resolution mediation, as
in Bosnia, Angola and Georgia, but there
has never been a woman as a Chief Me-
diator for any of these peace talks.

So today, 8 July 2008, the Women’s Initia-
tives for Gender Justice is announcing the
start of a campaign for the appointment
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of women as Chief Mediators to peace
talks and we begin by calling for the UN
to pass a resolution [that] explicitly rec-
ognizes the need for, and states its com-
mitment to, appointing women as Chief
Mediators of peace talks. This should be
accompanied by quotas for the numbers
of women who should be appointed and
a timeframe for when such appointment
milestones will be met.

With the UN and the positive interplay
between a range of regional and national
actors, gender-based violence can be ad-
dressed. But no institution has a greater,
more direct role to play internationally
in championing accountability for gen-
der-based crimes than the ICC. Its role
is unique, irreplaceable, significant and
necessary. Without the ICC, we cannot
progress.

So it must take steps now to re-direct its
efforts, to reconsider the policy and strate-
gic framework currently guiding its inves-
tigations and prosecutions. The process
of revising or correcting its legacy is lost
time for an institution [such as] the ICC.
The time to act is now while its legacy is
still being created, before it loses ground,

before practices become institutionalized,
before confidence is diminished.

More than anything else there are two
things the ICC needs to do to address jus-
tice for women:

1. Develop greater institutional compe-
tence regarding the investigation and
prosecution of gender based crimes; and
2. Demonstrate courage:

the courage to lead, the courage to bring
comprehensive charges, to make bold ju-
dicial decisions, to be visionary not only
pragmatic, to embrace the ambiguity in
the Statute allow[ing] room to advance
rather than retreat from the provisions, the
courage to give meaning and application
to the extensive provisions in the Statute
for gender justice.

To adapt the words of Rebecca Solnit,?
there will always be destruction, there will
always be some type of conflict, there will
always be violence against women; we
cannot eliminate it altogether — but with
the ICC we can reduce it, we can pros-
ecute it, we can insist on accountability
for it, we can marginalize it, and we can
address the underlying discriminations
embedded in gender-based violence.

FOOTNOTES:

1 Prosecutor v Jean-Paul Akayesu Case
No. ICTR-96-4-T, 2 September 1998,
International Criminal Tribunal for
Rwanda.

2 Rebecca Solnit, Hope in the Dark: Un-
told Histories, Wild Possibilities, 2004

Wasana Punyasena, Legal Officer for
the Coalition for the International Crimi-
nal Court, reports that the resolution
passed by the UN Security Council after
its 19 June 2008 debate on Women, Peace
and Security “stressed that ‘sexual vio-
lence, when used or commissioned as a
tactic of war in order to deliberately target
civilians or as a part of a widespread or
systematic attack against civilian popula-
tions, can significantly exacerbate situa-
tions of armed conflict and may impede
the restoration of international peace
and security’, and affirmed that ‘effec-
tive steps to prevent and respond to such
acts of sexual violence can significantly
contribute to the maintenance of interna-
tional peace and security, and expresses
its readiness, when considering situations
on the agenda of the Council, to, where
necessary, adopt appropriate steps to ad-
dress widespread or systematic sexual

D)

violence’.

“The resolution also recalled ‘the inclu-
sion of a range of sexual violence offenc-
es in the Rome Statute of the International
Criminal Court’ and noted that ‘rape and
other forms of sexual violence can consti-
tute a war crime, a crime against human-
ity, or a constitutive act with respect to
genocide’. It called upon ‘Member States
to comply with their obligations for pros-
ecuting persons responsible for such acts’
and stressed ‘the importance of ending
impunity ... as part of a comprehensive
approach to seeking sustainable peace,
justice, truth, and national reconcilia-

LIEE)

tion’.

On that occasion, Secretary General
Ban Ki-moon said: “T am eager to deploy
more women worldwide, not just as po-
lice, military and civilian personnel, but
also at the highest levels of mission lead-
ership. And here is where I need Member
States to come forward with more women

candidates. Send me your female troops,
your police, your civilian personnel and
your senior diplomats, and I will ensure
that they are all considered; that quali-
fied candidates are rostered; and that the
maximum number is deployed to the field
as quickly as humanly possible. ...

“By creating a culture that punishes vio-
lence and elevates women to their rightful
role, we can lay the foundation for lasting
stability, where women are not victims of
violence, but agents of peace. ...

“Above all, we must do far more to in-
volve women in conflict prevention,
peace negotiations and recovery after the
guns fall silent. More women must partic-
ipate in searching for justice, in fostering
reconciliation, in supporting disarmament
and demobilization, and in shaping devel-
opment policies and rebuilding institu-
tions.”
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This response to an article by

Mahmood Mamdani in The Nation
(“The New Humanitarian Order”,

10 September 2008) was prepared for
the American Non-Governmental
Organizations Coalition for the Interna-
tional Criminal Court (www.amicc.org)
by Veronica Glick, a recent law
graduate of the London School of
Economics, who is serving as a volunteer
professional associate with AMICC,
and was updated on 30 September 2008.

Mahmood Mamdani’s article is avail-
able at <http://www.thenation.com/
doc/20080929/mamdani>.

Citizens for Global Solutions is
a member of AMICC.

For more on these Rome Statute articles,
see pages 73 & 74.

Many Africans are proud of their path-
breaking role with the ICC; see Luck
and Boutros Boutros-Ghali, page 42;
also see Minerva #32 interview with the
Honorable Mrs Fatou Bensouda, of The
Gambia, ICC Deputy Prosecutor of the
International Criminal Court, who has
served as Attorney-General and Secretary
of State for The Gambia and as Senior
Trial Lawyer at the International Criminal
Tribunal for Rwanda. Rejecting “black-
mail” by perpetrators of terrible crimes
ostensibly under the banner of untram-
meled culture or the continually undeliv-
ered promise of peace, she said: “We also
need citizens and political leaders from
all over the world requesting the arrest of
Ahmad Harun and Joseph Kony as a first
step ... for any agreement and I think it
will make a difference for peace. It will
make a difference for the Ugandans, for
the Darfuris. What is simply at stake is
the life or death of millions ... .”

Analysis of “The New Humanitarian
Order” by Mahmood Mamdani

Veronica Glick

Mahmood Mamdani’s The Nation article is based on a theory of what he characterizes
as the “new humanitarian order”. This new order “claims responsibility for the protec-
tion of vulnerable populations”. Mamdani asserts that this responsibility is effectively
monopolized by the ‘great powers’ through the Security Council. As a consequence, he
states that sovereignty remains in some parts of the world but is suspended in countries
in Africa and the Middle East. The result is a system which “once again is bifurcated”,
that is, the West retains rights for its citizens through sovereignty, and states in Africa
and the Middle East become ‘failed’ states whose citizens are passive beneficiaries of
humanitarian intervention. Mamdani argues that it is through humanitarian interven-
tion that the West is gaining control over ‘failed’ states. Thus, he claims, we are ap-
proaching a system somewhat reminiscent of early twentieth-century colonialism. He
then presents an argument that the International Criminal Court is an instrument of the
West in the advancement of this “international humanitarian order”. This argument
exhibits misunderstandings of the fundamental purpose of the Court which is to punish
originators of atrocity crimes: those with ultimate responsibility.

Mamdani specifically claims that the US eventually used the Court as a “useful tool”.
He submits that the US now uses the Court through the Security Council, and the Court
itself. This misunderstands the nature of the International Criminal Court and its re-
lationship with the Security Council. Finally, throughout Mamdani’s proposed theory
there are specific criticisms of the Court and the case against Bashir.

The Rome Statute is a self-contained treaty which, among other things, instructs the
ICC judges. It did not confer on the Security Council any additional powers in the
creation of the ICC nor is the ICC accountable to the Security Council. The Security
Council’s relation to the Court is limited by the Rome Statute to two possible actions.
Firstly, if the Security Council chooses to refer a case, the Prosecutor may accept it or
reject it (Article 13(b)). Secondly, the Security Council, under Chapter VII of the UN
Charter powers, may request that the court defer action on a case for 12 months and the
judges have to accept that request (Article 16). It is most peculiar to claim that the US
“uses” the Court as under the Bush administration the policy towards the ICC was one
of hostility. While outwardly hostile actions have generally subsided, current policy
remains one of detachment from the Court. When the question of a referral on the situ-
ation with Darfur was raised, the US abstained from the decision altogether. It is hardly
the case that, as Mamdani claims, the US aims to “capture the [CC” when the most it
did was abstain from this decision.

Further to this, the Court’s accountability is not to the Security Council but to its own
Assembly of States Parties (ASP) to which the US does not belong. Accountability is
firmly established in the Rome Statute: the ASP is composed of the States Parties to the
Rome Statute and exercises oversight over all aspects of the Court’s work.

Mamdani also considers that the Court, in the cases before it, has become subservient
to US interests. He argues that, as all the cases before it are from Africa, the Court is
turning into a “Western court to try African crimes against humanity”. Looking at the
Court and its foundations proves this is not the case. A substantial number of people
within the Court are from African states, including the Deputy Prosecutor and the First
Vice President who is the presiding judge over Bashir’s case in the Pre-Trial Cham-
ber. Furthermore, the ICC has 139 signatories, 108 are full states parties and around
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one third of these are African states. The
majority support the court in its dealings
with the cases presented before it.

Darfur, as Mamdani notes, was a visible
point of concern internationally for many
years. Its referral by the Security Coun-
cil was, therefore, not entirely arbitrary
nor was it generally opposed by African
countries. The other three of the four
situations before the Court were refer-
rals by the governments of the countries
concerned and therefore they were not
brought about by the Security Counsel
or the Prosecutor. These three countries
in question, Uganda, The Central African
Republic and the Democratic Republic of
the Congo, Mamdani labels as “US adver-
saries”. He argues that they are before the
Court because they were “targeted”. They
all, however, have good relations with the
US. There is no evidence that the accep-
tance of the referrals by the ICC represent
accommodation with the US.

Mamdani suggested that accountability
for ‘genocide’ is a further factor which
favors the West, arguing that other crimes
which occur in ‘insurgencies’ and civil
wars may go unpunished. The latter sort
of violence, he claims, has been labeled
as “normal violence” whereas genocide is
“bad violence” which calls for “humani-
tarian intervention”. This intervention,
in line with the theory, leads to a form
of “indirect rule”. In the Rome Statute,
however, war crimes are emphasized as
much as genocide and, in fact, most cases
have tended to charge crimes other than
genocide.

Mamdani’s suspicions about the crime
of genocide are shown through his criti-
cism of Prosecutor Moreno-Ocampo’s
request for an arrest warrant for Bashir.
He argues that the language of genocide
was first employed in the conflict in Dar-
fur and that the Prosecutor used this lan-
guage as an opportunity to submit insuf-
ficient evidence to the Court. He accuses
the Prosecutor of attributing too much re-
sponsibility over everything that occurred
in Darfur to Bashir. The Prosecutor’s ar-
rest warrant request presents voluminous
and substantial evidence of Bashir’s in-
dividual responsibility for specific acts.

The Prosecutor, therefore, is not charging
Bashir for the historical circumstances,
but for these specific acts which consti-
tute crimes. This evidence must convince
the judges and they will determine if there
is something inadequate in the evidence.

Furthermore, factors such as the drought
in Darfur or historical situations that oc-
curred before the court came into being
are not immediately relevant to the guilt or
innocence of the accused. It is important
to note that historical or ecological factors
may lead to friction between groups, but
this alone cannot necessarily be used as
evidence of a person’s individual crimi-
nal responsibility. In the case put forward
by the Prosecutor it is stated that Bashir
exploited “real or perceived grievances
between the different tribes”. There was
most certainly conflict between Muslims
and Christians in the former Yugoslavia
before Milosevic, as was there anti-Sem-
itism in Germany before the Nazis. There
may have been racialization in Darfur
before Bashir came to power, but that
does not relate to the question the court
must consider which may be whether he
exploited this racialization to pursue a
criminal aim.

The familiar international law principle
that only signatory countries are bound
to a treaty they have signed is raised by
Mamdani to challenge the legitimacy of
the Court. This principle, however, does
not shield a non-signatory’s nationals
from the treaty’s provisions on the terri-
tory of a State Party. When an individual
commits a crime within a state’s territory,
that state has jurisdiction over the indi-
vidual. A state’s ability to bring to justice
individuals within its territory is central
to state sovereignty. A state may, there-
fore, decide justice would best be served
by passing a case on to the ICC. Thus, it
follows that limiting this ability would be
limiting a state’s sovereignty.

Mamdani’s view of the role of the court
has led to the adoption of two false con-
ceptions of the Court. Firstly he sees the
structure of the court from a “victor’s jus-
tice” model rather than reconciliation. Al-
though the Court focuses on formal trials,
it is confined to dealing with those bearing

the greatest responsibility, leaving the rest
of those involved to what Mamdani calls
“survivor’s justice”, but might more ac-
curately be described as peace and justice
processes. Secondly, the court is not an
instrument of humanitarian intervention.
It deals with crimes that the international
community has agreed are some of the
most serious crimes of concern to man-
kind. These crimes may result in human
rights violations. It is important to make
this distinction, because not all human
rights violations are the result of crimes
within the jurisdiction of the court. Mam-
dani states that the ICC would not have
been suited to dealing with situations
surrounding the human rights violations
which occurred in apartheid South Afri-
can. Not all aspects of the human rights
violations, however, would have been un-
der the jurisdiction of the court. In spite
of this, the Chairman of the South African
Truth and Reconciliation Commission,
Archbishop Desmond Tutu, and Deputy
Chairman Dr Alex Boraine agreed that
it was a mistake not to prosecute senior
people involved in the apartheid regime.
Ultimately, for Sudan, there has been no
use of such alternatives or indeed any vi-
able alternatives for justice.

To conclude, Mamdani has misrepresent-
ed the role of the Court in describing it as
an instrument of the West, and a model of
“victor’s justice”. This leads to false as-
sumptions of the powers of the Security
Council and the Court itself which can
be corrected by considering the relevant
provisions of the Rome Statute and the
make-up of the Court and its signatories.
Specifically, although the case in Sudan
is undoubtedly complex, the Prosecutor
has presented evidence for the individual
responsibility of Bashir. This evidence
will be evaluated through the Court pro-
ceedings. This does not preclude the op-
tion that further perpetrators of violence
in Darfur whose crimes may not be un-
der the jurisdiction of the Court may be
brought to justice through other means
should they be established.

The ICC represents an internationally
agreed method of bringing perpetrators of
the most serious crimes to justice. This,
alone, is its scope and its mandate.
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With relevance to the previous article,
the following blog post (IntLawGrrls, 10
September 2008) refers to an item posted

earlier about escape by ‘unsignature’.

Diane Marie Amann (J.D., Northwest-
ern University School of Law; Dr.h.c. in
law, Utrecht University the Netherlands)

is a Professor of Law at the University
of California-Davis School of Law. Her
scholarship examines the interaction of
national, regional, and international legal
regimes in efforts to combat atrocity and
cross-border crime. In addition to her
courses and publications, her profession-
al service includes the Board of Advi-
sors of the National Institute of Military

Justice and the Executive Council of the

American Society of International Law.

Professor Amann is an expert member

of Réseau ID, a network of French and
American scholars and judges study-

ing the internationalization of law, and
she wrote the US national report as an
expert member of a Paris-based com-
parative study of military and special
tribunals. She helped advise the Serbian
government on establishing a special war
crimes court, and serves as an expert on
a project, cosponsored by the US Insti-
tute of Peace and the Irish Centre for Hu-
man Rights, to draft transitional criminal
codes for use in postconflict situations.

See appended excerpts from Human
Rights Watch Q&A (www.hrw.org).

On Seeking Shelter from the ICC

Diane Marie Amann

The fact [that] “‘unsignature’ affords Bashir no refuge” from prosecution by the In-
ternational Criminal Court provokes an obvious question: Where else might Sudan’s
President sing “Gimme Shelter”?

The answer, of course, is the Security Council of the United Nations. Set up 6 decades
ago to promote states’ collective advancement of international peace and security, of-
ten as not the Council has been immobilized by states’ disagreement, thus permitting
conflict and insecurity to continue.

For years Darfur has proved an issue rife with disagreement. And as our colleague,
Northwestern University Law Professor David Scheffer, notes in his recent Jurist op-
ed, the request of ICC Prosecutor Luis Moreno-Ocampo for an arrest warrant against
President Omar al-Bashir has by no means abated disagreement. The Security Council
has divided into 2 camps, Scheffer writes:

e 1st, “those members willing to permit justice to run its course against President
Bashir”, and

* 2d, “those members seeking to derail Mr. Moreno-Ocampo’s move ... for the osten-
sible purposes of advancing peace objectives in Darfur ...”.

How might the Council take the case away from the ICC judges now mulling whether
to grant the warrant application?

The proffered mechanism is this provision of the Rome Statute of the ICC:

Article 16 - Deferral of investigation or prosecution

No investigation or prosecution may be commenced or proceeded with under this Stat-
ute for a period of 12 months after the Security Council, in a resolution adopted under
Chapter VII of the Charter of the United Nations, has requested the Court to that ef-
fect; that request may be renewed by the Council under the same conditions.

But in the view of Scheffer — who, as US Ambassador at Large for War Crimes Issues
led the US delegation at the 1998 treaty-drafting conference in Rome — Article 16
can’t carry the weight that opponents of the Bashir prosecution want it to bear. Trac-
ing the negotiating history, Scheffer explains that the provision was intended solely
to permit a Security Council check on “premature” referrals by nation-states or the
independent prosecutor — and not on the prior decision of the Security Council itself
to refer a matter to the ICC. He adds:

It would have astonished my colleagues and me in 1997 and 1998 to be told that Article
16, which was conceived as a compromise procedure to use at the infancy of a situation
before the ICC, would be applied some day to short-circuit a Security Council referral
lodged more than three years ago ... If that scenario had been presented to the negotia-
tors more than a decade ago, Article 16 never would have been approved ....

Scheffer bolsters this conclusion with policy reasons against deferring the Darfur case.
(Reasons also are set forth in [an] Article 16 Q&A posted by Human Rights Watch.)
Before so doing, however, he includes a host of questions that he says would have been
debated at Rome had states believed that Article 16 might operate in this manner.

[It] strikes me that such questions themselves point to a structural argument against
construing Article 16 to allow a Security Council short-circuit. Security Council refer-
ral is authorized as follows:
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Article 13 - Exercise of jurisdiction
The Court may exercise its jurisdiction with respect to a crime referred to in article 5
in accordance with the provisions of this Statute if:

(b) A situation in which one or more of such crimes appears to have been committed
is referred to the Prosecutor by the Security Council acting under Chapter VII of the
Charter of the United Nations ...

Nothing in the structure of the Rome Statute connects Article 13(b) to Article 16. The
two are disjunctive, separate. In between them are Article 14 and 15, which detail
conditions for the state party referral and prosecution action, respectively. The absence
of any provision detailing Security Council referral indicates that Article 16 pertains
only to the methods discussed in Articles 14 and 15. By this reading, the Rome Statute

contains no clawback of the 3d method, Security Council referral.

Time will tell how the Council itself chooses to read the Statute.

In several respects, Africa can be seen to
be in the forefront of the development of
international criminal law — from early
use of the ICC to experimentation with
mixed levels and traditions of justice sys-
tems. What they learn from the process
can become instructive for others. Issues
raised by Professors Amman, Scheffer,
and Mamdani, and by Veronica Glick,
will become increasingly important as the
International Criminal Court moves be-
yond seeking justice for its “early adopt-
ers” in Africa into the wider world.

Excerpts from Human Rights Watch
Article 16 Q&A:

Question 8 - Does the current situation
in Sudan merit a deferral by the Security
Council under Article 16?

There is no indication that the ICC inves-
tigations are detrimental to the mainte-
nance of international peace and security
or that suspending the court’s activities
would contribute to peace in Sudan. The
peace process in Darfur has been stalled
for more than nine months on grounds
wholly unrelated to the ICC investiga-
tions or to the requested warrant for Presi-
dent al-Bashir.

A deferral of an ICC investigation risks
legitimizing political interference with
the work of a judicial institution and could
set a dangerous precedent for accused in
other situations. Any exception must be
extremely rare.

Human Rights Watch believes that the sit-
uation in Sudan does not meet the thresh-
old set out under Chapter VII to warrant
a deferral.

When the Security Council referred the
situation in Darfur to the ICC prosecutor
in 2005, it recognized that the situation in

Sudan constituted a threat to international
peace and security. On June 16, 2008,
the Security Council reaffirmed its com-
mitment to this referral in a unanimous
presidential statement calling on the gov-
ernment of Sudan and other parties to the
conflict to cooperate with the ICC.

Question 9 - Do threats of retaliatory
action against civilians or danger to
peacekeepers warrant a Security Coun-
cil deferral of the ICC investigation of
President al-Bashir?

The implicit threats of retaliatory action
against civilians and peacekeepers made
by the government of Sudan should not be
the basis of a Security Council deferral of
the ICC’s investigation in Darfur. Yield-
ing to intimidation of this kind would set
a dangerous precedent and would make
the international community susceptible
to blackmail.

A deferral by the Security Council on
this basis would only work to reinforce
the current climate of impunity in Sudan
and to embolden those responsible for
the crimes in Darfur. Indeed, in the three
years since the Security Council referred

the situation in Darfur to the ICC, the
Sudanese government has continued to
violate international humanitarian law as
well as numerous Security Council reso-
lutions with impunity.

The government of Sudan is obliged by
international law and Security Council
resolutions to allow the deployment of
the United Nations — African Union Mis-
sion in Darfur (UNAMID) to provide
full, safe, and unhindered access of relief
personnel to all those in need in Darfur
and to protect civilians. The actions of
the ICC have no impact on those obliga-
tions. Threats by the Sudanese govern-
ment that it cannot guarantee the safety
of peacekeepers, humanitarian workers,
and civilians should not be rewarded by
suspending the ICC’s efforts towards ac-
countability.

Instead, the Security Council should send
the message that such acts constitute
criminal behavior and that the Sudanese
government will only ensure its own po-
litical isolation if it permits retaliatory at-
tacks. In addition, those responsible could
also become the target of criminal inves-
tigation.

74 » Minerva #33 ¢ October 2008



Anyone who thinks we no longer
have to fear another Holocaust,
Rwanda, Srebrenica or Kosovo
just hasn’t been concentrating.

~ Gareth Evans,
President of the International Crisis Group

If there is any indication of the need to
make R2P operational, it is Darfur.
Resolution after resolution, the UN

members have failed to follow through
on their commitments — whether to

impose a no-fly zone, to act when the

Government of Sudan failed to disarm

the Janjaweed, to take over ...from the

African Union full operational control of
the peacekeeping force, to establish unity
of command and, last, to fully deploy

the ... UN force with the troops needed,
whether or not the Government of Sudan
approves. This was not a failure of the
doctrine of R2P but the failure of will

of the members of the UN to enforce the
authority of the Security Council.

What is disturbing is that the willingness
to use the full range of other instruments
and to maintain unceasing pressure to
achieve an end to the crisis has been
lacking. Making R2P fully operational
remains an ongoing challenge. In the
21st century, surely we are at a stage
where norms should protect human life
and people rather than the absolutist
definitions of state sovereignty coming
out of the 17th century.

~ Mark Schneider, Vice President
of the International Crisis Group,

in testimony given to the US Senate
on 12 September, 2008

Notes
&
‘Resources

AMERICA & WORLD

Zbigniew Brzezinski s assessment quoted
on page 3 is from America and the World.:
Conversations on the Future of American
Foreign Policy, by Zbigniew Brzezinski
and Brent Scowcroft; moderated by Da-
vid Ignatius (2008, Basic Books), partly
sponsored by the New America Founda-
tion/American Strategy Program.

~/

RESPONSIBILITY TO PROTECT

Edward Luck, Special Advisor to the
Secretary General on R2P (page 41), par-
ticipated in the first of several autumn
events — in New York, London, Brus-
sels, and Washington DC — launching
The Responsibility to Protect: Ending
Mass Atrocity Crimes Once and For
All, by Gareth Evans, President of the
International Crisis Group, and former
Foreign Minister of Australia. Published
by Brookings Institution Press, the book
presents the emergence and scope of the
Responsibility to Protect as a major break
from the past.

~/

ACTUALIZING R2P

The R2P analysis by Edward Luck re-
printed in this issue is one of two new
Stanley Foundation reports on ‘“steps
needed to make R2P an operational real-
ity”. The other (Actualizing the Respon-
sibility to Protect, August 2008) sets out
the findings of the 43rd conference of the
United Nations of the Next Decade, which
included ambassadors and other national
government representatives, senior UN
Secretariat officials, and independent
scholars and experts (www.stanleyfoun-
dation.org/resources.cfm?id=343).

~y

RISING POWERS

“Rising Powers: The New Global Real-
ity” — evolving at <www.risingpowers.
org> — is “a new Stanley Foundation
project designed to raise awareness, mo-
tivate new thinking, and ultimately im-
prove US foreign policy regarding this
global transformation. [Its] aim is to dis-
cuss several of the countries challenging
the global order, major issues which cut
across national boundaries, and how all of
this will impact American lives.”

~y

GLOBAL PEACE INDEX

The Center for Strategic International
Studies presents its Global Peace Index at
<visionofhumanity.org>.

~y

UN MILLENNIUM
DEVELOPMENT GOALS

The Millennium Development Goals Re-
port 2008 (http://mdgs.un.org/unsd/mdg/
Resources/Static/Products/Progress2008/
MDG_Report_2008_En.pdf) is “a com-
prehensive global assessment of progress
to date”, based on work of the Inter-Agen-
cy and Expert Group on the official MDG
Indicators. It also outlines what the world
still needs to do to succeed by 2015.

The MDG Gender Equality and Women’s
Empowerment Progress Chart 2008, also
produced by that Group and available from
the UN Statistics Division, “provides an
assessment of progress towards some key
targets related to women’s empowerment
and gender equality”. Trends are assessed
on the basis of data between 1990 and the
most recent year for which information
was available as of June 2008.

From UN-ESCWA, Gender in the Mil-
lennium Development Goals: Informa-
tion Guide for Arab Millennium Devel-
opment Goals summarizes the principal
gender issues & concerns in the region in
the context of each Millennium Goal. It
also provides a detailed assessment of the
availability of sex-disaggregated data and
gender sensitive indicators in the Arab
region for gender-responsive monitoring
and reporting of MDGs.
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~y

PROGRESS OF WOMEN

Stronger accountability measures are
needed to track progress that govern-
ments and multilateral organizations
make in implementing their commit-
ments to enhancing women’s rights, in-
cluding the Millennium Development
Goals, according to the latest edition of
Progress of the World’s Women, from the
UN Development Fund for Women. The
September 2008 UNIFEM report (acces-
sible at www.unifem.org/progress/2008),
“provides an assessment of each of the
Millennium Development Goals from a
gender perspective and focuses on five
key areas where the need to strengthen
accountability to women is urgent: poli-
tics and governance, access to public
services, economic opportunities, jus-
tice, and finally the distribution of inter-
national assistance for development and
security”. The report notes that “account-
ability to women begins with increasing
the number of women in decision-making
positions, but it cannot stop there”.

“As world leaders convene to discuss the
Millennium Development Goals, Prog-
ress 2008/2009 shows us that backing in-
ternational commitments made to women
with stronger accountability measures
would bring us a lot closer to achieving
the MDGs,” said UNIFEM Executive Di-
rector Inés Alberdi at the report launch on
18 September. “This report highlights the
challenges that remain for gender equal-
ity to be realized in practice, but it also
draws attention to the efforts of millions
of women who expose discrimination,
demand redress and have changed the
meaning of accountability. It emphasizes
the important role that multilateral orga-
nizations must play in improving their
own accountability and in tracking invest-
ments in gender equality,” she added.

“Good governance needs women, and
women need good governance,” said
Anne Marie Goetz, lead author of the
report. “Women have a different perspec-
tive on accountability because they often
experience accountability failures differ-
ently from men. This report argues that
good governance needs women’s engage-
ment — just as gender equality requires

states that are accountable and capable
of delivering on promises of women’s
rights.”

If any man asks why I support bet-
ter accountability to women, here’s
my response: because a government
that answers to women will answer
to you too.

~ UN Secretary-General
Ban Ki-moon

~

WOMEN & FOOD

On International Women’s Day 2008, the
FAO announced publication of Women
and the Right to Food — International
Law and State Practice, which considers
the right to food in the context of gender
discrimination, identifying controversies
and “gaps in law and practice”. It may
be downloaded (free) at <http://www.fao.
org/righttofood/publi08/01_GENDER-
publication.pdf>.

~

CLIMATE & JUSTICE

Oxfam’s new report, Climate Wrongs and
Human Rights (September 2008), present-
ed to the UN High Commissioner for Hu-
man Rights, states that ensuring basic hu-
man rights was essential to lift people out
of poverty and injustice. Its author, Kate
Raworth, says: “Climate change was first
seen as a scientific problem, then an eco-
nomic one. Now it is becoming a matter of
international justice.” The global impacts
of climate change mean that nations must
be held accountable for the consequences
of their actions, but “litigation is seldom
the best way to solve a dispute. That is
why we need a strong UN deal in 2009
to cut emissions and support adaptation,”
Ms Raworth adds. “However, vulner-
able countries do need options to protect
themselves. Rich country polluters have
been fully aware of their culpability for
many years.” Oxfam has called for a twin
approach of mitigation and adaptation to
ensure that human rights form “a central
pillar of climate policies”.

~y

HEALTH, MORALITY, SECURITY

In his Nature Medicine (2005) review
of Global Health Challenges for Hu-
man Security (Studies in Global Equity,
Harvard University Press, 2004), by Lin-
coln Chen, Jennifer Leaning and Vasant
Narasimhan, Tony Barnett, of the Lon-
don School of Economics, comments that
“Human security requires maintenance of
‘normality’ in a world where abnormality
—war, poverty, displacement — is often
the norm. Leaning and her co-authors
show how people experiencing epidemic
violence have an impaired ‘capacity to
re-enter what they vaguely remember to
have been a normal moral universe’. This
is the ‘collapse of trust into communal
violence’, where state failure transforms
group proximity from a positive resource
to a threat and — in Bosnia-Herzgovina,
Rwanda, Kosovo, and so many places —
where ‘survival was the best that could be
achieved. Survival with meaning was too
much to ask for.” Leaning et al. suggest
that health is one of the most important
components of security, along with at-
tachments to home and community. In the
absence of these, meaning is put to flight;
people seek desperate remedies, from
exchanging sex for food to enclosure in
hermetically sealed oppositional ideolo-
gies which compromise re-entry into an
interconnected world.”

~y

PEACEKEEPING

On the International Day of Peace (19 Sep-
tember), when UN system attention “turns
to the role of peacekeepers in promoting
and strengthening human rights”, the UN
International Research & Training In-
stitute for the Advancement of Women
(INSTRAW) again emphasized the crucial
role that gender equality plays in making
peacekeeping more effective, sustainable
and just. Visit UN-INSTRAW’s Gender
Training for Peacekeepers website (www.
un-instraw.org) to find a charts of UN
peacekeeping missions and peacekeeping
training centers (including annexes to the
paper on page 59), and tools & materials
for training on gender and peacekeeping.
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~y

ARMS PROLIFERATION

In partnership with the UN Department
of Disarmament Affairs, International
Alert is engaged in follow-up to its 2005
report, Putting a Human Face to the
Problem of Small Arms Proliferation:
Gender Implications for the Effective
Implementation of the UN Programme of
Action to Prevent, Combat and Eradicate
the Illicit Trade in Small Arms and Light
Weapons in All its Aspects, available at
<www.international-alert.org/security/>.
The paper “gives a background to the
interrelationship between the PoA [2001
UN Programme of Action to Prevent,
Combat and Eradicate the lllicit Trade in
Small Arms and Light Weapons] and gen-
der as well as recommendations on how
arms controls can be better implemented
by taking into account the different roles
of men, women, girls and boys in soci-
ety. It also highlights the inconsistency
of UN small arms policy with existing
UN and international policies on gender,
peace and security, which endorse and
recommend the importance of integrating
gender-specific protection needs into all
policy and practice.” Its authors lament
that the PoA preamble, where the only
reference to gender is found, “makes the
common mistake of identifying women
only as victims, whereas in reality women
and girls play diverse and multiple roles
as combatants or combatant associates,
weapons carriers for traffickers, and in
a more positive sense as peacebuilders

A first in the history of UN peace-
keeping: Seema Dundia (right), Com-
mander of an all-female, 103-strong
Police Unit from India (with logistics
support from 22 men), arriving in
Monrovia on 30 January 2007 to help
strengthen the rule of law and maintain
peace as part of the United Nations
Mission in Liberia (UNMIL).

UN Photo/Eric Kanalstein

and agents of change. ... Understanding
the gender dimensions of small arms pro-
liferation and misuse is essential to help
clarify the challenges and opportunities
for disarmament and address specific is-
sues such as supply and demand. At most
levels, security is regarded as an issue
that exclusively involves men and boys
— and so as a result, security policy and
practice debates rarely involve women in
any significant way, but disarmament pro-
grammes that benefit only certain sectors
of society will not be effective.”

~/

INDIGENOUS PEOPLES’ RIGHTS

On the first anniversary of the UN Decla-
ration on the Rights of Indigenous Peoples
(13 September). Les Malezer of the Cul-
tural Survival board, former chair of the
Global Indigenous Peoples Caucus on the
Declaration, said in an anniversary state-
ment: “It is pleasing to report that during
the past year there has been rapid growth
in the awareness of the Declaration and
the expectation that change must occur.
Indigenous Peoples everywhere are citing
the Declaration as a standard to be met.
The rights contained in the Declaration
are being used by Indigenous Peoples as
benchmarks for outcomes. Many govern-
ments are also responding in a positive
way. In Latin America in particular we
can see governments are taking steps to
incorporate the standards into laws and
are distributing copies of the Declaration
to the Indigenous communities.”

~

GLOBAL AFFAIRS

The Journal of Global Change and
Governance is an e-journal (available
at www.jgcg.org) “dedicated to advanc-
ing the academic discipline of global af-
fairs. It serves as a medium for scholars
and professionals to exchange views on
the relationships among globalization, the
post-cold war realignment of great-power
relations, traditional interstate politics,
and the growing prominence of interna-
tional institutions, transnational corpora-
tions, non-governmental organizations,
and social movements.” Its Summer 2008
special issue is on “Imagining the Un-
imaginable: Innovation and New Forms
of Counterterrorism”.

~

UTOPIAN AFFAIRS

Editions Peter Lang (Bern, Switzerland),
presents the first two volumes in a new se-
ries, “Ralahine Utopian Studies”, from
an Irish research center purportedly de-
voted to showing that utopian theory need
not always be dismissed as either hope-
lessly vaporous or doomed to authoritari-
anism. The first volume, Uropia Method
Vision - The use value of social dreaming,
edited by Tom Moylan & Raffaella Bac-
colini, offers the results of a 12-scholar,
2-year research seminar, setting forth new
fields of study & application and material
for future debate. The second, Exploring
the Utopian Impulse - Essays on utopian
thought and practice, edited by Michael
J. Griffin & Tom Moylan, reflects on po-
litical, ideological and literary (including
science fictional and “post-punk’) views
of “the nature and expression of Utopia”.

~

EDGES & ASYMMETRIES

Two items of interest from the Editions
Presses Interuniversitaires Européennes /
Peter Lang (1 av. Maurice, B-1050 Brus-
sels; www.peterlang.com):

Deceiving (Dis)Appearances: Analyz-
ing Current Developments in European
and North American Border Regions
(“Regionalism & Federalism” series, No.
12. 2007), edited by Harlan Koff, traces
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aspects of the history of border regions
as “the places where politics is done” —
differentiating self-defined peoples from
“barbarians” (or “illegal” migrants to-
day), drawing and re-drawing boundaries
of national sovereignty, sometimes exper-
imenting with cross-border cooperation
outside national policies or developing
autonomous region-like characteristics,
succeeding or failing at shared resource
management in suggestive ways, and
serving as loci of (alleged) security.

Political Asymmetries in the Era of Glo-
balization results from the Institut pour
les Sciences Humaines et Sociales look-
ing at the title issue from “social, human-
ist, and political-military viewpoints”. Its
editor, Colonel Josef Schrold, organized
a symposium on “asymmetrical threats in
the age of globalization” in 2005 where
discussions of “uneven relations” mostly
centered on various wars, crimes, and fi-
nancial crises & other economic shocks.

~y

DEVELOPMENT

The Washington Post reports (30 Septem-
ber 2008) that the Japan International Co-
operation Agency, headed by former UN
High Commissioner for Refugees Sadako
Ogata, 81, has become the word’s largest
bilateral development agency.

~y

SECURITY SOLUTIONS FUNDS

The Women’s Funding Network, with
$450 million in working assets, encom-
passes 132 organizations that fund “wom-
en’s solutions” across the globe, “at the
forefront of investing in solutions for
some of the world’s most pressing social
justice issues”. It seeks to build security
from individual women, to families, to
communities, to countries, to the world.

~/

PUBLIC POLICY INVESTMENTS

Promoting his new book, Common Wealth
(March 2008), Jeffrey Sachs offers many
suggestions for making public policy in-
vestments that pursue a “new economic
paradigm” that is global, inclusive, coop-
erative, environmentally aware, science-
based, and makes the world safe for diver-
sity. His lengthy list of recommendations
to the next US administration includes,
aside from matters of taxation, technolo-
gy, trade and war: commit to international
treaties, such as the Convention of Bio-
logical Diversity and the UN Convention
on Law of the Sea, and comply with the
Geneva Convention; contribute to the re-
financing of the UN Population Fund; and
make the MDGs an important US global
policy objective.

~/

UN REFORM

ReformtheUN.org,a project of WFM-IGP,
offers a free e-mail service, “Latest De-
velopments” at <http://reformtheun.org/
mailman/listinfo/latestdevelopments>.

~/

LEAGUE OF DEMOCRACIES

During her visit to the European Parlia-
ment on 10 June 2008, former UN High
Commissioner for Human Rights Mary
Robinson, promoting her Ethical Glo-
balization Initiative, said she is not in
favor of giving the proposed “league of
democracies” an institutional context as
“there are a lot of double standards and
ambiguity about what constitutes strong
democracy”. Noting that “every country
has human rights problems”, she said “the
strength of the UN is that it includes all
countries and that UN membership can be
a learning experience” (EP website).

~y

RULE OF LAW

Jane Perlez reported for the New York
Times (28 March 2008) that,during Deputy
Secretary of State John D. Negroponte’s
visit to Pakistan after the disputed firing of
the Chief Justice by then-President Mush-
arraf, miffed lawyers gathered around him
on the lawn of a diplomatic residence in
the spring evening, and the chairman of
the Supreme Court Bar Association, Ait-
zaz Ahsan, “gave Mr Negroponte a 10-
to 15-minute discourse on why an inde-
pendent judiciary was important to fight
terrorism, arguing that “an independent
judiciary was ‘a middle ground’ between
the military and religious fanatics. ... ‘I
told him that the most effective weapon
on the war against terror is a people who
have enforceable rights — then they have
a stake in the system,” Mr Ahsan said of
his conversation with Mr Negroponte.”
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Letter to the editor:

It seems to me that the Responsibility

to Protect (R2P) principle is even more
central to the concerns of Citizens for
Global Solutions (CGS) and the World
Federalist Institute (WFI) than the Inter-
national Criminal Court (ICC) because
of the fact that the jurisdiction of the ICC
is limited to three kinds of crimes (geno-
cide, war crimes, and crimes against
humanity with the crime of aggression
to be included once a good definition

is worked out) while R2P marks a very
general and universal restriction on
national sovereignty. It is not limited to
a few kinds of crimes and the protection
of a limited range of human rights but
requires national governments to protect
all human rights of all their citizens.
It includes all countries, not only those
who have ratified a particular treaty, the
Rome Statute. The validity of the R2P
principle has been acknowledged by both
the General Assembly and the Security
Council.

Furthermore, the big problem of imple-
menting R2P impartially requires some
of the other important changes advo-
cated by CGS and WFI such as a more
democratic global system. If R2P were
implemented fairly, we would have gone
a long way toward a democratic world
federation where the sovereignty of na-
tional governments is limited by global
values, by “humanitarian” concerns as
some of the enemies of R2P are describ-
ing it. A major cause of wars within
countries and wars between countries
would be eliminated. Providing for the
impartial and effective implementation
of R2P will not be easy, but some people
may be more energized by viewing the
goal that way than by envisioning a
democratic world federation.

Ronald J. Glossop
St. Louis, Missouri, September 2008

Ronald Glossop, Professor Emeritus at
Southern Illinois University-Edwardsville
and author of World Federation? (1994)
and Confronting War (4th ed., 2001), is
Chair of the Steering Committee of the
World Federalist Institute of Citizens for
Global Solutions.

Roger Cohen in his 2008
New York Times column,
“A Change to Believe In”, wrote:

I believe the tide will eventually
turn. R2P will be a reference. It is part
of what Lawrence Weschler has called
“the decades-long, at times maddeningly
halting, vexed, and compromised effort
to expand the territory of law itself”.

The “territory of law” is now
also the universal territory on which
human life is protected. Westphalian
principles meet R2P. An R2P generation
is coming.

2nd CALL FOR R2P ESSAYS

If you are part of an “R2P Generation”,
how does that principle characterize
your views, intentions, and expecta-
tions? What might a world governed
by such a generation look like? How
should the Responsibility to Protect be
expressed in global citizenship?

Send your thoughts on these and any re-
lated questions to the address on page
3 by 1 April 2009. Essays may be se-
lected for publication in future editions.

This page: Illustration of Napoleon’s
Theorem - Start with any (acute) triangle
ABC, construct equilateral triangles on
each side, then connect the center of these
three equilateral triangles to form a new
triangle abc. Surprisingly, this new tri-
angle is equilateral! One can use this to
construct a “wonderful tessellation” of
the plane (hint: repeat the original triangle
twice, but rotated by 120 degrees): back
cover.
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